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The Chair’s Comments

| was recently preparing to lecture a class
of graduate students at UNC-Chapel Hill, and |
realized how truly fortunate we health care
attorneys are to work in such a diverse field.
Rarely does a day go by that I don’t confront a
new issue or have a need to understand the lat-
est change in regulations
handed down by our dear
friends at CMS. If it's not
antitrust, I'm looking at a
Stark issue, a CON appeal,
a joint venture involving tax
exempt bonds, or a simple
physician ~ employment
agreement. | work with
young nurse practitioners,
very cautious risk man-
agers, billing coordinators, eager entrepre-
neurs, and CFOs. Sometimes | get called for
hardcore legal advice, but there are also times
when | act as a tax-deductible therapist,
reminding the client that they're on the right
track and to have faith in what they’re doing.
When | describe what | do to my friends, stu-
dents, and sometimes even the attorneys in my
firm, 1 typically tell them I'm a generalist for a
specific business market—a market which
happens to be the most highly regulated indus-
try in the nation.

Those who don’t practice health law on a
daily basis rarely see the appeal in what | do.
The corporate attorneys wonder how | could
ever be involved in an administrative appeal.
The litigators are stunned that | oversee trans-
actions valued in the tens of millions. No one
can really figure out how | enjoy dealing with
physicians and hospital administrators—espe-
cially doctors! (Don't worry, I'm married to
one.) And the tax attorneys, well, we won't

Dean McCord

See COMMENTS page 2
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EMTALA’s Applicability
to Inpatients: A Caution to

Hospitals

By MoLLy HUGGINS

The Emergency Medical Treatment and Active
Labor Act, 42 U.S.C. Section 1395dd (“EMTALA™)
sets forth two principal requirements for hospi-
tals that participate in the Medicare program.
First, if an individual comes to the hospital’s
emergency department and requests, or a request
is made on the individual’s behalf, an examina-
tion or medical treatment, the hospital must pro-
vide an appropriate medical screening examina-
tion, within the capability of the hospital’s emer-
gency department, to determine whether an
emergency medical condition as defined under
the statute, exists. Id. Section 1395dd(a).
Second, if the hospital determines that the indi-
vidual has an emergency medical condition, the
hospital may not transfer or discharge the patient
until the patient has been stabilized as defined
under the statute, unless certain requirements
are met. Id. Section 1395dd(a).

Generally, a hospital that admits an emergency
department patient as an inpatient will have met
the stabilization requirement set forth above.
However, in a recent ruling that surprised many
observers, the United States District Court for the
Southern District of Alabama (the “Court™) held
in Brenda L. Morgan v. North Mississippi
Medical Center, Inc. (Civil No. 05-0499-WS-B,
2005 U.S. Dist. LEXIS 39016, Dec. 30, 2005) that
a plaintiff could proceed with a claim against a
hospital for violating EMTALA where the patient
was admitted to the hospital and remained an
inpatient for nine days prior to his discharge. This
case and the ease with which the Court found that
the plaintiff sufficiently alleged facts to support a
“pad faith” admission should caution hospitals
regarding their communications to patients and
family members in the emergency department.

On Aug. 22, 2003, decedent Thomas Henry
Morgan Sr. sustained serious injuries in a fall
from a tree stand at a hunting camp. He was

rushed to North Mississippi Medical Center (the
“Hospital””) where he received emergency trau-
ma care and was admitted as an inpatient. The
Hospital discharged Mr. Morgan on Aug. 31,
2003, nine days after his admission. He was
transported by ambulance to his home in
Alabama, where he later died from injuries relat-
ed to his fall.

The plaintiff, Brenda Morgan, filed a state law
claim against the Hospital, as well as a federal law
claim alleging a violation of EMTALA. Because the
Hospital filed a motion to dismiss pursuant to
Federal Rule of Civil Procedure 12(b)(6), the
Court considered the complaint in the light most
favorable to the plaintiff. After discussing venue

See EMTALA page 4
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Comments from page 1

worry about them, because they're . . . well . . .
they’re tax attorneys.

Call us intrepid, adventurous, multi-faceted or
just plain old crazy. | wouldn’t have it any other
way, and I'd hate to spend the majority of my time
in a highly specialized, relatively one-dimensional
field. Frankly, | sometimes take for granted the
diversity of my work.

On the other hand, | have a narrow-minded
view of other types of legal practice. I think real
estate lawyers do pretty much the same thing every
day. Securities lawyers? Hah, you can put all the
federal securities regulations in a single, normal-
sized book. And don’t get me started on tax attor-
neys again!

Of course, I'm wrong about my colleagues’
practices, but it’s still the way | think sometimes. It
is this narrow-mindedness that caused me to be so
excited when | saw over 100 attorneys sitting in the
N.C. Bar Center on Jan. 25 for a CLE on Medicare
Part D. You might think that the majority of the
attendees were health care attorneys, as it was a
CLE on Medicare. Yes, you might think that, but
you would be dead wrong. In the crowd | believe
we had construction lawyers, commercial litiga-

tors, and even a couple of intellectual property
attorneys. (A member of the Supreme Court of
North Carolina attended, but | would never dare to
say that his practice is very narrow!)

This was not any old CLE, either. These lawyers
came to the CLE to join a Pro Bono Network that
will provide legal assistance on Medicare Part D to
needy senior citizens across the state. That real
estate attorney has not only learned about an area
of law completely foreign to her, but she has
agreed to use this information to act as a needy
client’s advocate. These are not health care or
elder law attorneys always taking that plunge into
unknown legal waters; these are individuals from a
variety of areas of practice who are daring to make
a difference. They are willing to take chances to
help where no help was previously available. 1 am
thankful to every member of the Health Law and
Elder Law Sections who attended, as your commit-
ment to this endeavor is greatly appreciated. For
those of you who made a giant leap into a com-
pletely foreign world of legal challenges, | salute
you. You're the intrepid ones, not us.

Now | just need to figure out how to get a tax
attorney to attend one of the video replays. ®
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The President’s Report

Let me first thank the North Carolina
Society of Healthcare Attorneys for the privi-
lege of serving as the Society’s president this
year. | am pleased to report that the state of the
Society is strong. There are many members
who contributed to our continuing success
last year in executing our mission statement.
For the sake of brevity,
please allow me to single
out our immediate past
president, Nancy Mason.
Nancy led our Board meet-
ings and the Society in gen-
eral in a year in which the
Society had high-quality,
well-attended professional
education meetings, and
the Society had double-
digit growth in net assets, giving us more of an
operating cushion.

The Society is YOUR Society. We exist to
serve our members and the public. As our
mission statement explains:

Michael W.
Hubbard

The North Carolina Society of
Healthcare Attorneys (“NCSHCA”) is a
non-profit corporation whose mis-
sion is to provide professional educa-
tion and other services to North

Carolina attorneys who have an interest in
health care law. NCSHCA serves as a
resource to its members with a wide vari-
ety of programs and activities that reflect
the diversity of health care clients. The
Society holds an Annual Meeting that
focuses on current and future health care
legal trends and issues. It sponsors semi-
nars throughout the year on topics of
interest to its members, including federal
and state legislative and regulatory devel-
opments. The Society promotes commu-
nication and networking among mem-
bers.

Please contact any Board member if you have
suggestions for how the Society can do more for
its members and the public. If you would like to
become more personally involved, the Society is a
vehicle for all members to enjoy professional col-
laboration on a wide variety of projects and
events.

The Society is grateful for Chuck Hollowell’s
recent extensive efforts regarding a proposed
North Carolina State Bar Ethics Opinion, FEO 5.
The original proposed opinion would have com-
plicated the dialogue between health lawyers and
North Carolina agencies’ staff regarding compli-
ance interpretation questions. Chuck’s efforts on

behalf of the Society and the Health Law Section
appear to be reflected in an approach that now is
more hospitable to lawyer-agency staff discus-
sions.

The Society supports the North Carolina Bar
Association Health Law Section’s outreach pro-
gram to prepare lawyers to help consumers
address Medicare Part D issues. We are also plan-
ning a mini-seminar to help lawyers assist their
health care provider clients address Part D. Barry
Alexander, Louis Patalano, and Elizabeth
Lippincott are coordinating this program—stay
tuned!

We are also planning a two-hour ethics mini-
seminar on mental health and substance abuse
issues with a focus on the health sector. This event
will be helpful to lawyers in learning more about
this important topic and in meeting the ethics edu-
cational requirements in this area. We will soon
announce more specifics about this program.

Chuck Hollowell is planning our annual meet-
ing and conference, which will be held again this
year at The Friday Center in Chapel Hill on Nov. 3,
2006—save the date!

Again, please do not hesitate to contact any
Board member or me with any ideas about how to
improve YOUR Society! Board members are listed
at www.NCSHCA.org. B

We Don’t Want You!

(We Want You, and Your Colleagues)

If you are a Health Law Section member, the Health Law Section
needs and appreciates you. Do you know of others who should join us?
Why not invite your friends, colleagues and other counsel? Here’s just a

part of what we offer:

+Prognosis—Our Preeminent Newsletter
+Networking Opportunities With Other Health Lawyers

+Educational Opportunities

+(As They Say in Infomercials) Much, MUCH More!

If you represent health care entities, and you are not a member,
the time to join is now! Contact us at 1-800-662-7407, or sign up at

www.ncbar.org.

Save the Date!

The 2006 Health Law Section Annual
Meeting and CLE “Seeing the Forest
and the Trees” is scheduled for Friday,
May 5 at the N.C. Bar Center in Cary.
For more information or to register,
call (919) 677-8745 or (800) 228-
3402 or visit www.ncbar.org/cle.

Before you attend the annual meeting,
stop by the social on Thursday night. A
Networking Reception will be held on
Thursday, May 4, from 6 to 7:30 p.m.
at the N.C. Bar Center. Health Law
Section members and other interested
attorneys are invited to attend.

RSVP to Lynda Imhoff:

(919) 657-1562 or (800) 662-7407
limhoff@nchar.org

PROGNOSIS 3



EMTALA from page 1

and personal jurisdiction, the Court addressed the
plaintiff’s complaint regarding the alleged EMTALA
violation.

The plaintiff's claim alleged that the Hospital
failed to provide a medical screening examination
and failed to stabilize the patient, both in violation
of EMTALA. The plaintiff claimed that the Hospital
failed to provide a medical screening examination
because the Hospital did not order an MRI on Aug.
30, after the patient had been admitted as an inpa-
tient and before his discharge. The Court dis-
missed this claim on the basis that the plaintiff did
not demonstrate that Mr. Morgan received dis-
parate treatment; nothing in the plaintiff's com-
plaint alleged that his treatment was different from
treatment provided to patients with similar med-
ical conditions.!

The Court did, however, allow the patient’s
claim that the Hospital failed to provide stabilizing
treatment to Mr. Morgan to continue. In its evalu-
ation of the plaintiff’s claim regarding a failure to
stabilize, the Court considered whether admitting
a patient with an emergency medical condition
always meets the stabilization requirement.
Because the Eleventh Circuit had not previously
considered the issue, the Court turned to deci-
sions from other circuits.

The Court readily dismissed the Fourth
Circuit’s rule, set forth in Bryan v. Rectors and
Visitors of the University of Virginia, 95F. 3d.
349 (4th Cir.1996), that the stabilization require-
ment is confined to “the hospital’s care of the
patient only in the immediate aftermath of the act
of admitting her for emergency treatment and
while it considered whether it would undertake
longer-term full treatment or instead transfer the
patient”2 as a “fuzzy, ill-defined temporal limita-
tion,” and declared that “such a holding suggests
that hospitals could receive a ‘free pass’ from
EMTALA liability simply by admitting patients
whom they had no intention of treating, then
unscrupulously dumping them a short time later
by discharging them without providing necessary
stabilizing treatment.” 403 F.Supp.2d 1115, 1128.

In Goldilock’s fashion, the Court also dis-
missed as too harsh the Sixth Circuit's rule that
EMTALA's stabilization requirements can apply
well after the patient is admitted to a hospital, as
set forth in Thornton v. Southwest Detroit
Hospital, 895 F2d 1131 (6th Cir. 1990). The
Court deemed this rule “also vulnerable to abuse,
inasmuch as it would allow for an open-ended,
uncabined duration of the stabilization require-
ment with no logical limiting principle.” 403
FSupp.2d at 1129.

The Court ultimately approved of the rule set
forth by the Ninth Circuit in Bryant v. Adventist
Health Systems/West, 289 F. 3d 1162, 1168
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(9th Cir. 2002), that “EMTALA'S stabilization
requirement ends when an individual is admitted
for inpatient care,” but that if “a patient demon-
strates in a particular case that the inpatient
admission was a ruse to avoid EMTALA's require-
ments, then liability under EMTALA may attach.”
403 FSupp.2d at 1129 (quoting Bryant, at 1168-
1169.) Based on this rule, the Court held that an
“EMTALA obligation to stabilize a patient ceases at
the time of the patient’s admission as an inpatient,
unless the hospital fails to admit the patient in
good faith or does so as a subterfuge to avert
EMTALA liability.”3 403 FSupp.2d at 1130
(emphasis in original.)

Based on this rule, the Court then considered
whether the plaintiff's complaint supported a
“subterfuge theory of liability.” 1d. The Court held
that it did, merely based on two facts: (1) the
plaintiff's allegation that the Hospital instructed
the plaintiff to make financial arrangements to pay
for her hushand’s treatment immediately after his
arrival at the emergency room; and (2) the plain-
tiff’s allegation that the Hospital announced its
intention to discharge the patient the day after his
admission. The Court stated that those allegations,
accepted as true for Rule 12(b)(6) purposes,
“could reasonably support a conclusion that the
Hospital’s admission of Mr. Morgan was a mere
facade, a charade undertaken for risk manage-
ment purposes even though the Hospital had no
intention of stabilizing his injuries before transfer-
ring him.” Id.

The Court’s analysis leading to its conclusion
failed to consider several important facts. First, the
Court failed to consider that the Hospital kept Mr.
Morgan as an inpatient for a full nine days after
his admission. It is hard to reconcile, without fur-
ther explanation, the Court’s belief that the
Hospital may have been engaging in a fagade or
charade regarding its good faith intention to treat
Mr. Morgan with the fact that he remained an
inpatient for over a week. One can easily envision
scenarios where the Court’s analysis would apply
to patients kept merely for 24 or 48 hours. The
Court’s failure to even address Mr. Morgan’s
extended length of stay provides little guidance as
to what could possibly constitute good faith.

Second, the Court does not explain why an
instruction that a patient’s family make financial
arrangements for the patient’s care is evidence of
bad faith. The EMTALA regulations specifically
prohibit a hospital from delaying the provision of
a screening examination in order to inquire about
the individual’s method of payment or insurance
status. 42 C.FR. Section 489.24(d)(4). However,
in this case the plaintiff did not allege that the
instruction to make payment arrangements
delayed the patient’s screening examination.

Indeed, the facts indicate that Mr. Morgan was
brought to the Hospital's emergency department
on Aug. 22, 2003, and the plaintiff states in her
complaint that she was summoned to the
Hospital’s finance department on Aug. 23, 2003.
The Court seems simply to assume that because
the Hospital was aware the patient did not have
insurance that it must have had a bad faith inten-
tion in its care of the patient, an assumption that
without further explanation does not appear justi-
fied on the facts, even with the presumption of
truth in plaintiff's favor under Rule 12(b)(6).

Finally, is important to note that the two alleged
facts upon which the Court found evidence of
“subterfuge” centered entirely upon physician and
staff communications to the patient and his fami-
ly4 and not on the care actually provided to the
patient. This case, therefore, provides an impor-
tant caution to hospitals that poor communica-
tions with a patient and family members may not
only trigger a claim for an EMTALA violation, but
may also influence a court’s analysis in permitting
the claim to go forward, even when the patient
receives care from the hospital pursuant to its
EMTALA obligations. ®

HUGGINS IS A MEMBER OF THE
HEALTH CARE TEAM IN THE RALEIGH
OFFICE OF SMITH MOORE LLP.

Endnotes

1. The Court also noted that even if the plaintiff had
alleged such fact, the screening requirement is “limited to
emergency rooms and does not extend to other, non-emer-
gency departments of a hospital post-admission of a
patient.” 403 F.Supp.2d 1115, 1128 (S.D.Ala. 2005).

2.1d. at 352.

3. Curiously, the Court did not consider the interpreta-
tion of the Centers for Medicare and Medicaid Services
(CMS) regarding inpatient admissions and the stabilization
requirement, which reaches the same conclusion and is
reflected in the final regulations. CMS has stated, “[W]e are
interpreting hospital obligations under EMTALA as ending
once the individuals are admitted to the hospital inpatient
care. . . . However, a hospital cannot escape liability under
EMTALA by ostensibly “admitting” a patient, with no inten-
tion of treating the patient, and then inappropriately trans-
ferring or discharging the patient without having met the
stabilization requirement. If it is discovered upon investiga-
tion that a hospital did not admit an individual in good faith
with the intention of providing treatment (that is, the hos-
pital used the inpatient admission as a means to avoid
EMTALA requirements), then liability under EMTALA may
attach.” 68 Fed. Reg. 53245, Sept. 8, 2005. See also 42
C.FR. § 489.24(a)(ii) and 42 C.FR. § 489.24(d)(2).

4. The communication of the intent to discharge the
patient and the instruction to make financial arrangements.



NCMS and NCBA Update the
Medico-Legal Guidelines of North Carolina

By MELANIE G. PHELPS

Introduction

Professional discord between physicians
and attorneys is not a recent phenomenon.
The emotional debate that has been raging
during the past few years over medical liabili-
ty reform, however, seems to have heightened
the level of distrust between the professions.
Because these two respected and necessary
professions must work in concert on many lev-
els, the recent revisions of the “Medico-Legal
Guidelines of North Carolina™® by both state
professional associations could not have been
better timed to provide some parameters for
professional interaction.

History

This year marks the 50th anniversary of the
North Carolina Medico-Legal Code (the
“Code™), which was originally adopted in
1956 by the North Carolina Bar Association
(“NCBA™) and the North Carolina Medical
Society (“NCMS”). To reflect changes in the
law and the environment in which the two pro-
fessions interacted, the Code was revised in
1972 and 1986, and in 1991, the title of the
Code was changed to the “Medico-Legal
Guidelines of North Carolina” (the
“Guidelines™).2

More recently, in 2000, the Guidelines
underwent a major revision in an attempt to
increase their overall effectiveness “[i]n
resolving certain recurring disputes between
physicians and attorneys.”3 Such disputes are
discussed briefly in the preamble to the
Guidelines.# The 2005 revision of the
Guidelines does not fundamentally alter the
approach, but simply incorporates changes to
the law, especially the HIPAA privacy regula-
tions, as well as changes to other authorities
cited in the Guidelines.

The task of revising the 2000 Guidelines
fell to the Medical-Legal Liaison Committee of
the NCBA, which consists of plaintiffs and
defense attorneys, a judge, corporate counsel
for hospitals, and counsel for the NCMS and
the North Carolina Medical Board (“NCMB™).5
The recommended revisions from the
Medical-Legal Liaison Committee were then
presented to the Executive Committee of the
NCBA and the Board of Directors of the NCMS,

and were approved by both entities in the fall of
2005. As with the 2000 Guidelines, the 2005
Guidelines will be published with other North
Carolina Rules.

Scope and Purpose

While an ambitious document, the Guidelines
do not attempt to specifically address interactions
in a medical malpractice action, although many of
the principles outlined in the document certainly
apply in that context. Those who look to the
Guidelines to resolve tensions directly related to
medical malpractice actions will be disappointed.
What the Guidelines do provide, however, are the
two professional associations’ recommendations
on how to work together more harmoniously in
litigation involving medical issues and to foster
mutual respect, courtesy, and understanding.”

Structure of the Guidelines

The utilitarian portion of the Guidelines begins
with the definition section on page two. Defined
terms include: “physician,” “medical record,”
“medical report,” and “independent medical
examination.” The term “medical record”® was
the subject of significant discussion during the
2005 revisions. Numerous definitions of this term
exist in North Carolina law, but none are compre-
hensive. The 2005 Guidelines attempt to define
medical records as broadly and clearly as possible
to avoid confusion and potential conflict over the
meaning of the term, particularly in the context of
litigation involving medical issues.

Beginning with the 2000 version, the
Guidelines also distinguish between different types
of medical witnesses, which include definitions of:
“retained expert witness,”® “fact expert witness,”
and “independent expert witness.” This distinc-
tion is important because it assigns the term
“expert” to treating and non-treating physicians
alike and implicitly recognizes the value of a
physician’s input in all aspects of litigation.

The next major section of the Guidelines, enti-
tled “Specific Situations,”10 addresses issues relat-
ing to medical records, including ownership,
inspection, and copying. The 2005 revisions
included minor modifications in light of the HIPAA
privacy regulations. This section also contains rec-
ommendations regarding consultations and physi-
cian deposition testimony. Like the rest of the

Guidelines, this portion, if read and adhered to by
all attorneys and physicians when dealing with
medical issues in litigation, serves to encourage
mutual understanding, manage expectations, and
ease distrust and resentment.

The last major section of the Guidelines
addresses trial situations.? Subpoenas are cov-
ered first, and witness subpoenas and subpoenas
for medical records are specifically addressed.
The section dealing with subpoenas for medical
records changed significantly in the 2005 revision
to accommodate changes due to the HIPAA priva-
cy regulations, particularly the section dealing
with subpoenas for medical records issued with-
out authority.12 Releasing medical records without
proper authority is a major concern for physi-
cians, especially in the wake of the HIPAA privacy
regulations. The Guidelines suggest that attorneys,
whenever possible, should secure proper author-
ization from their client for the release of medical
records and include this authorization with the
subpoena. This will not only expedite the process
but will also reduce the level of distrust between
the professionals.

“Notice for Trial” is the next area covered in
the trial section of the Guidelines.13 This section
encourages attorneys to provide as much notice as
possible to physicians to minimize the disruption
to the physician’s practice and his or her other
patients. Physicians, likewise, need to be aware
that attorneys do not have absolute control over
the trial schedule.

The next area covered, “Medical Witnesses,”
clarifies the roles of the physician and attorney in
trial settings.14 The Guidelines continue to empha-
size that the physician should be treated as an
expert regardless of whether he or she is provid-
ing fact or opinion testimony. The term “fact
expert witness” furthers this goal and is expanded
on in this section. Finally, the issue of fees is
addressed for various situations.15

The last section of the Guidelines addresses
the Joint Committee of the NCMS and the NCBA.16
While this committee has been defunct for a num-
ber of years, the two associations have agreed to
attempt to revive it.

A discussion of the Guidelines would not be
complete without mention of the nine appendices
that accompany the Guidelines. Appendix A-117

See GUIDELINES page 6
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Change of Condition &liI»

Editors’ Comments: We are providing this
periodic column to share information about
new developments in our members’ practices.
If you have recently moved or changed posi-
tions, please let the editors know, and we will
publish your information so that our members
may keep in touch. The editors may be reached
via e-mail at mmh@ocrlaw.com (Melanie
Hamilton); kfurr@wyrick.com (Kelly Furr);
and jmarkham@smithlaw.com (Jennifer
Markham).

Elizabeth Gallagher O’Keeffe became the
assistant general counsel at Fresenius Medical
Care in Lexington, Mass., effective September
2005. Her contact information is (781) 402-
9000, ext. 4070 and elizabeth.o'keeffe@fmc-

na.com.

Louis Patalano 1V joined Blue Cross Blue
Shield of North Carolina in November 2004 as
assistant counsel. Prior to coming to BCBSNC,
Patalano worked for the North Carolina Attorney
General’s Office as an assistant attorney general in
the Medicaid Investigations Unit. He was also
appointed as a special assistant United States
attorney with the U.S. Attorney’s Office in both the
Eastern and Western Districts of North Carolina.
Patalano may be reached at (919) 765-7215
and Louis.Patalano@bcbsnc.com.

Effective July 1, 2006, Gail B. Agrawal, cur-
rently serving as interim dean and professor of
law at the University of North Carolina School of
Law, will become dean and professor of law at the

University of Kansas School of Law. Dean
Agrawal will leave Carolina Law in the early sum-
mer.

Effective Feb. 1, 2006, Jack W. “Jay”
Campbell 1V became the executive director of
the North Carolina Board of Pharmacy.
Campbell, a native of Sanford, N.C., is a 1993
graduate of the UNC School of Pharmacy and a
1997 graduate of Vanderbilt University School of
Law. Campbell’s work experience includes prac-
ticing law with Jones Day in Washington, D.C.,
and most recently in Charlotte with Helms Mulliss
& Wicker. While working in the latter position, he
served as an adjunct professor at the Wingate
University School of Pharmacy. Campbell may be
contacted at jcampbell@nchop.org. ®

Guidelines from page 5

contains the pertinent HIPAA Privacy Regulation
definitions relating to medical records, and
Appendix A-218 provides a compendium of North
Carolina’s statutes and rules regarding medical
records. Appendix B® provides a sample
Administrative Office of the Court’s subpoena for
medical records without authorization and with-
out court order or other authority to inspect.
Appendix C20 contains a sample letter to accompa-
ny records sent to the court in response to a sub-
poena for medical records without authorization
and without court order or other authority to
inspect. Appendix D2! provides a sample affidavit
of the medical records custodian. Appendix E?2
has a sample letter requesting medical records.
Selected position statements of the NCMB appear
in Appendix E.23 And, appendices G-1 and G-2
contain sample medical record releases.24

Conclusion

The Guidelines are of course just that—guide-
lines. They are not mandatory and do not supplant
any Rule of Civil Procedure or Evidence. But the
more they are used by attorneys, physicians,
judges, and others, the better the chances for civil-
ity in litigation involving medical issues.

The two state professional associations, recog-
nizing the need for guidance, set out on this jour-
ney 50 years ago, and though the Guidelines still
are not widely known, they have endured over five
decades. While not a panacea, the Guidelines, if
more universally followed, would foster better
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relations between these two noble professions. B

PHELPS SERVES AS ASSOCIATE GENERAL
COUNSEL OF HEALTH POLICY FOR THE
NORTH CAROLINA MEDICAL SOCIETY.

Endnotes

1. The Medico-Legal Guidelines of North Carolina can
be accessed at: www.ncmedsoc.org/non_mem-
bers/2005%20Final%20M-L%20Guidelines.pdf, and all
citations in this article will refer to this version of the doc-
ument. The Guidelines also can be viewed on the North
Carolina  Bar  Association’s Web  site at
www.nchar.org/download/committees/medicoLegalGui
delines2005.pdf.

2. “North Carolina Medico-Legal Guidelines,” p. iii,
2005.

3.1d.

4.1d. at p. iv.

5. Committee members for the years 2004-05 and
2005-06 include: Jacqueline Grant, chair; Michelle Frazier,
NCBA staff liaison, Dr. Anne Akwari, Patrick Balestrieri,
Bruce Berger, Brian Blankenship, Jeremy Bomar, Thomas
Boyd, Katherine Bricio, Stuart Brock, Ronald Burris, David
Craft, Lorrie Dollar, Christina Douglas, Lynne Marie
Holtkamp, Phillip Jackson, Stephen Keene, Judge John
McCullough, Jason Newton, Elizabeth O’Keefe, Walter
Patterson, Melanie Phelps, Karen Rabenau, Michael
Rousseaux, Harriett Smalls, Richard Stuart, Lauren
Trustman, Marion Walker, and Randolph Ward.

6. The Medico-Legal Guidelines are published as part
of the official Annotated Rules of North Carolina. See
N.C.G.S. Annotated Rules of North Carolina at 989-1033
(2005 ed. LexisNexis). Please note that the 2000 version of
the Guidelines appear in the 2005 edition. The 2005
Guidelines, however, will be submitted to LexisNexis and
Thompson West for publication.

7. The Guidelines also may be used by other health
care professionals who, like physicians, find themselves
involved in medical litigation. See “North Carolina Medico-
Legal Guidelines,” p. 2.

8. The 2005 Guidelines define medical records as:
“The medical record is a collection of protected health
information for a particular individual, that: is created or
received by a physician or other health care provider;
relates to the past, present, or future physical or mental
health or condition of the individual; and includes informa-
tion about the provision of health care to that individual
and the past, present, or future payments by or on behalf of
that individual for the provision of health care.® Medical
records are inherently sensitive and personal and contain
information that relates to an individual’s physical or men-
tal condition, medical history, medical diagnosis, or med-
ical treatment,10 as well as demographic and other infor-
mation that identifies or has the potential to identify the
individual (e.g., patient name, address, social security
number, unique identifier, etc.).” See North Carolina
Medico-Legal Guidelines, p. 2.
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Changes Relating to Medical Communications in
Workers” Compensation Cases

BY MELANIE PHELPS

Recent legislation has changed the rules for
access to medical information in workers’
compensation cases.! Based on this legislation
the North Carolina Industrial Commission (the
“Commission™)? has acted to provide much
needed clarification in an area of law wrought
with confusion and disagreement.

Since 1996, when the North Carolina Court
of Appeals handed down the landmark case of
Salaam v. N.C. Dept. of Transportation3
prohibiting employers and insurers from
engaging in unauthorized ex parte communi-
cations with an employee’s treating physician,
much confusion ensued over the extent of
Salaam’s reach. Subsequent legislative enact-
ments and retractions only served to heighten
this uncertainty, which was confounded by
other appellate and Commission decisions that
built on the Salaam decision.

Section 6.2 of Session Law 2005-448
removed the following sentence from N.C.G.S.
Section 97 25, Medical treatment and supplies:

Notwithstanding the provisions of
G.S. 8-53, any law relating to the priva-
cy of medical records or information,
and the prohibition against ex parte
communications at common law, an
employer paying medical compensa-
tion to a provider rendering treatment
under this Chapter may obtain records
of the treatment without the express
authorization of the employee.

The same sentence, however, is transferred
verbatim to Section 6.1 of Session Law 2005-
448, which created new N.C.G.S. Section 97-
25.6 titled “Reasonable access to medical
information.” Thus, by statute employers pay-
ing medical compensation may have access to
the records of treatment (i.e., medical
records) of a medical provider without the
express authorization of the employee.

The new Section 97-25.6 then addresses sit-
uations where the employee is seeking com-
pensation but the employer has not agreed to
pay the claim:

In addition, with written notice to
the employee, the employer or insurer
may obtain directly from a medical

provider medical records of evaluation or
treatment restricted to a current injury or
current condition for which an employee
is claiming compensation from that
employer under this Article.5

Once an employer has provided written notice
to the employee concerning the employer’s right to
access medical records of treatment or evaluation
for the current injury or condition, the employer’s
right of access to the employee’s medical records
is similar to situations where the employer is pay-
ing compensation. Furthermore, where the
employee is seeking compensation, any medical
records or reports, restricted to conditions related
to such injury or illness, in the possession of the
employee shall be furnished by the employee to the
employer upon its written request.6

In sum, there are three scenarios where an
employer has access to an employee’s medical
records without express authorization from the
employee: (1) when the employer is paying med-
ical compensation; (2) when the employer is pay-
ing compensation, upon the employer’s written
notice to the employee of the employer’s right to
have access to medical records; and (3) when the
employee is claiming compensation, and the
employer makes a written request to the employee
to furnish any related records or reports (restrict-
ed to the conditions related to the injury or ill-
ness), the employee-not the medical provider-must
furnish those records.’

Where an employer or insurer pays compensa-
tion for an admitted claim or is paying without
prejudice pursuant to N.C.G.S. Section 97-18(d),
new Section 97-25.6 further provides that the
employer or insurer;

[M]Jay communicate with an employ-
ee’s medical provider in writing, limited to
specific questions promulgated by the
Commission, to determine, among other
information, the diagnosis for the employ-
ee’s condition, the reasonable and neces-
sary treatment, the anticipated time that
the employee will be out of work, the rela-
tionship, if any, of the employee’s condi-
tion to the employment, the restriction
from the condition, the kind of work for
which the employee may be eligible, the
anticipated time the employee will be

restricted, and the permanent impair-
ment, if any, as a result of the condition.8

The statute covers other forms of communica-
tion beyond access to medical records and the
return to work questions promulgated by the
Commission referenced in the above paragraph.
Specifically, it states: “Other forms of communica-
tions with a medical provider may be authorized by
(i) valid written authorization voluntarily given and
signed by the employee, (ii) by agreement of the
parties, or (iii) by order of the Commission.”®

This was undoubtedly the most troublesome
portion of the new statutory section because it did
not limit the other forms of communications to
which it referred. Because workers’ compensation
is exempt from the HIPAA privacy regulations, it
appeared as if much of the same type of informa-
tion (e.g., referrals, preauthorizations, utilization
review, bill or claims status inquiries, other admin-
istrative issues, etc.) that could be communicated
without a consent or authorization under health
insurance plans, would require an authorization in
workers’ compensation cases.

Fortunately, N.C.G.S. Section 97-25.6 also
includes the following provision:

In adopting rules or authorizing
employer communications with medical
providers, the Commission shall protect
the employee’s right to a confidential
physician-patient relationship while facili-
tating the release of information necessary
to the administration of the employee’s
claim.11

Finally, the statute concludes by stating that:

Upon motion by an employee or
provider from whom medical records are
sought, or upon its own motion, for good
cause shown, the Commission may make
any order which justice requires to pro-
tect an employee or other person from
unreasonable annoyance, embarrass-
ment, oppression, or undue burden.12

Shortly after the passage of Session Law 2005-
448, at the request of the North Carolina Medical
Society, the Commission acted promptly to provide

See CHANGES page 8
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guidance to medical providers regarding the forms
of communication that would be allowed without a
written authorization. A temporary set of minutes
was issued by the Commission on Sept. 28, 2005.
Shortly thereafter, the Commission, drawing from
its Advisory Council, appointed a task force con-
sisting of two plaintiff's attorneys, two defense
attorneys, a representative from the North Carolina
Medical Society and a representative from the
North Carolina Hospital Association, and charged
the group with recommending more comprehen-
sive minutes on which all parties could agree.

The task force issued recommendations, which
were adopted without change by the Commission
on Oct. 18, 2005.13 These minutes are available on
the Commission’s Web site at:
www.comp.nc.state.us/ncic/pages/minutes.htm
. Significantly, the minutes clarify the following per-
mitted uses or disclosures of medical information
by a medical provider without the written authori-
zation of an employee claiming workers’ compen-
sation:

+Medical records;14

+Information necessary for consultations with
other medical providers;

+Information necessary: to obtain authoriza-
tion to treat an employee; to process bills for treat-
ment of an employee; to arrange or schedule med-
ical procedures, tests, studies, and referrals for
treatment of an employee;!5

+Communication with rehabilitation profes-
sionals pursuant to the North Carolina Industrial
Commission Rules for Utilization of Rehabilitation
Professionals; and

+Answers to specific questions promulgated by
the Commission.16

All other uses or disclosures of medical infor-
mation require either a valid authorization volun-
tarily given and signed by the employee or an order
of the Commission.7

The same task force assigned to work on the
minutes discussed above also was asked by the
Commission to develop a set of questions to submit
to the Commission pursuant to N.C.G.S. Section 97-
25.6.18 While this effort proved to be a more diffi-
cult undertaking, the task force was able to come
to a consensus, and once again, the recommenda-
tions were approved by the Commission in its min-
utes.19

The Commission’s Nov. 18, 2005 minutes have
two instructional parts. The first set of instructions
is aimed at carriers, third party administrators, and
employers and outlines what medical information
they are entitled to access and under what circum-
stances.20 The second set of instructions is geared
toward the medical provider who has been asked
by the employer/insurer to fill out the Medical
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Status Questionnaire or specific questions on the
questionnaire. These instructions accompany the
questionnaire (which can only be submitted by
employers/insurers paying compensation for an
admitted workers’ compensation claim) and note
that the medical provider can respond without an
authorization from the employee if done in the fol-
lowing ways: (1) by providing appropriate
responses on the questionnaire itself; (2) by
including appropriate responses in the medical
notes; or (3) by including appropriate responses
in a letter.2

The instructions further state that medical
providers need only respond to questions checked
by the employer/insurer, and that medical
providers are not required to respond to questions
for which they do not have sufficient information to
formulate an opinion. Also included in the instruc-
tions is a statement allowing medical providers to
charge, and requiring requesting employers to pay,
a reasonable fee for responding to the question-
naire.22 The instructions also note to whom the
medical provider may give the completed question-
naire, relevant notes, or responsive letter.23

Finally, and significantly for medical providers,
the instructions make clear that the Commission
authorizes the continued use of the popular work
or job status forms without the express authoriza-
tion of the employee.24 Thus, the vast majority of
communications engaged in by medical providers
in workers’ compensation cases will not require
an authorization from the employee.

The Medical Status Questionnaire itself has only
nine questions and requires the medical provider
to only answer those questions that are checked by
the employer/insurer. The first question asks for
the diagnosis/diagnoses. The second question
addresses causation. The third inquires about
other medical conditions that are affected or exac-
erbated by the injury or condition. Question four
asks for the reasonable and necessary treatment
plan. The next question addresses prescribed med-
ications that may impair the employee’s ability or
judgment needed to perform certain jobs.
Question six asks if the patient is able to return to
his/her job as provided in a job description to be
attached to the questionnaire. The seventh ques-
tion inquires about time limitations on return to
work, and question eight addresses work restric-
tions. Finally, question nine asks about maximum
medical improvement and permanent impairment.

In retrospect, the actions taken by the
Commission in response to the enactment of
Session Law 2005-448 have served to clarify for all
parties which medical communications do and do
not require an authorization from the employee. It
took ten long years since the Salaam decision to
get to this point, and it took legislation to get the

parties to sit down and work together. We'll see
what the future holds. |

PHELPS SERVES AS ASSOCIATE GENERAL
COUNSEL OF HEALTH POLICY FOR THE
NORTH CAROLINA MEDICAL SOCIETY.
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Case Law Update

BY WILLIAM W. STEWART JR., JAMES R. HOLLAND AND WILLIAM R. FORSTNER

North Carolina

Supreme Court

Mooresville Hospital Management
Associates, Inc., d/b/a Lake Norman
Regional Medical Center v. North
Carolina Department of Health and
Human Services, et al., No. 404A03-2 (Dec.
16, 2005).

FACTS: The North Carolina Department of
Health and Human Services (“DHHS”) issued
a certificate of need (“CON”) to The
Preshyterian Hospital (“Presbyterian™) to con-
struct a new hospital in Huntersville, N.C. (the
“Hospital™). The CON was issued pursuant to a
settlement agreement between DHHS and
Preshyterian, which disposed of pending cases
relating to DHHS’s denial of a CON for the
project. Mooresville Hospital Management
Associates, Inc. d/b/a Lake Norman Regional
Medical Center (“Lake Norman™), while a
party to the cases that settled, was not notified
of the settlement discussions between DHHS
and Preshyterian and did not have an opportu-
nity to participate in the settlement.

In May 2002, after learning of the settle-
ment through the media, Lake Norman peti-
tioned the Office of Administrative Hearings
(“OAH™) for a contested case hearing about
the propriety of the settlement and the CON.
Contemporaneously with the filing of its peti-
tion, Lake Norman moved to stay the develop-
ment of the Hospital. An Administrative Law
Judge (“ALJ") denied the motion for stay, but
cautioned that Preshyterian was proceeding
with construction at its own risk. Thereafter,
the ALJ issued a recommended decision grant-
ing summary judgment in Lake Norman’s
favor, setting aside the settlement, and with-
drawing the CON. In a Final Agency Decision
dated March 20, 2003, DHHS subsequently
rejected the ALJ's decision and issued the CON.

On April 17, 2003, Lake Norman appealed
the Final Agency Decision to the Court of
Appeals. Lake Norman requested a stay in the
Court of Appeals to stop construction of the
Hospital. The Court of Appeals denied the
motion for stay. While the appeal was pending,
the Hospital was built, obtained an operating
license under the North Carolina Hospital
Licensure Act, and began operating. On Nov.
19, 2004, Preshyterian filed a motion to dis-
miss the appeal as moot contending that a CON
was no longer needed because the Hospital

was completed and fully operational. The Court of
Appeals denied the motion to dismiss by order
dated Jan. 4, 2005.

On April 19, 2005, the Court of Appeals issued
a decision on the merits holding that the settle-
ment agreement violated the CON Act and the
Administrative Procedure Act (the “APA™). The
facts and analysis of the Court of Appeals’ opinion
is set forth in the June 2005 edition of Prognosis.
In brief, the Court of Appeals ruled that the settle-
ment between DHHS and Presbyterian was invalid
and set it aside on multiple grounds, including
violations of the CON Act and the APA. The Court
of Appeals then ordered DHHS to withdraw the
issued CON on remand and consider the issue
anew, adhering to the procedural safeguards
applicable to an application approval and initial
decision. Although the CON for the Hospital would
be withdrawn, the Court of Appeals ruled that it
could continue to operate until DHHS reached a
final resolution after reconsidering the case. The
dissent held that the Final Agency Decision should
be upheld.

On May 18, 2005, Preshyterian and DHHS
filed an appeal based upon the dissent and a peti-
tion for writ of certiorari requesting review of the
Court of Appeals’ Jan. 4, 2005 order that denied
Preshyterian’s motion to dismiss the appeal as
moot. On May 24, 2005, Lake Norman filed a
notice of appeal based upon the dissent and a
petition for discretionary review of additional
iSsues.

ANALYSIS: In a per curiam opinion, the
Supreme Court held that the Court of Appeals
erred by denying Presbyterian’s motion to dismiss
the appeal as moot. The Supreme Court vacated
the Court of Appeals’ opinion and dismissed the
case as moot, however, the Supreme Court set
forth no reasoning or discussion explaining its
holding. The Supreme Court apparently deter-
mined the completion of the Hospital and its fully
operational and licensed status rendered moot
the challenge to the CON that permitted the
Hospital to be constructed. The result of the deci-
sion is that the legality of the CON and settlement
agreement were not addressed by the appellate
courts, despite statutes specifically providing for
such review and requiring appellants to submit a
bond in order for the matter to be reviewed.

The impact of the Supreme Court’s holding
will be debated. Due to the lack of any analysis, it
is unclear if the Supreme Court’s decision is lim-
ited strictly to the individual circumstances of the
facts in the case or applies more broadly. The

motion to dismiss filed by Presbyterian in the
Court of Appeals argued broad principles of CON
law in contending that a CON is a construction
permit that is extinguished once a facility is con-
structed and operational. Applying these princi-
ples, some contend the Supreme Court’s unprece-
dented decision curtails the authority of the CON
law by allowing an appeal to become moot
through expedited construction and undermining
effective appellate review of CON cases where the
Final Agency Decision issues a CON to a party.
Others contend that the per curiam opinion is
limited to the unique factual situation presented in
this case.

The opinion is likely to result in an increased
focus by appellants in CON cases to seek stays in
the Court of Appeals. Courts, though, appear
reluctant to stay the development of an ongoing
project. For instance, Lake Norman sought stays at
all levels, but each time its request was denied. In
at least one case, Craven Regional Medical
Authority d/b/a Craven Regional Medical
Center v. North Carolina Department of
Health and Human Services,! a stay was
requested based upon the uncertainty of the
Supreme Court’s holding. The Court of Appeals
denied the requested stay in the Craven case by
order entered on Dec. 30, 2005.

North Carolina

Court of Appeals

Good Hope Hospital, Inc., et al. v. North
Carolina Department of Health and Human
Services, et al., No. COA 04-1008 (Nov. 1,
2005); Good Hope Health System, LLC v.
North Carolina Department of Health and
Human Services, et al., No. COA 05-123 (Jan.
3, 2006); Good Hope Hospital, Inc., et al. v.
North Carolina Department of Health and
Human Services et al., No. COA 05-183 (Jan. 3,
2006).

These three cases involve separate avenues by
which Good Hope Hospital in Harnett County
sought replacement of its existing facility. Two of
the cases involve issues of first impression for
North Carolina courts.

No. COA 04-1008

FACTS: Good Hope Hospital, Inc. (“GHH™), its
joint venturer—Triad Hospitals, Inc. (“Triad”),
and the limited liability company organized to
carry out the joint venture—Good Hope Health
System, LLC (“GHHS™), brought Section 1983

See UPDATE page 10
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claims and assertions of inadequate administrative
remedies against the North Carolina Department
of Health and Human Services (“DHHS™). These
entities also brought claims against Betsy Johnson
Regional Hospital (“Betsy Johnson™), charging its
competitor with tortious interference with con-
tract, tortious interference with prospective eco-
nomic advantage, conspiracy in restraint of trade
in violation of N.C.G.S. Section 75-1, and unfair
and deceptive trade practices under N.C.G.S.
Section 75-1.1. The trial court dismissed all the
claims, from which GHH, Triad and GHHS
appealed.

ANALYSIS: Regarding the claims against Betsy
Johnson, the Court of Appeals (“Court™) adopted
the federal Noerr-Pennington doctrine? for the
first time and stated it “applies in the state courts
of North Carolina.”3 The doctrine provides that
certain activities are protected from legal chal-
lenges under the First Amendment’s right to peti-
tion the government for a redress of grievances.
Citing federal decisions, the Court recognized the
doctrine applies to alleged “anticompetitive activ-
ity in the form of lobbying or advocacy before any
branch of either federal or state government.”

The Court also adopted the “sham” exception
to the doctrine, and held that GHH, Triad and
GHHS could “get around” the Noerr-Pennington
doctrine only if the allegations showed one of
three things: (1) that defendant’s advocacy before
DHHS was “objectively baseless” and “merely an
attempt to stifle competition;” (2) defendant
engaged in a “pattern of petitions before [DHHS]
without regard to the merit of the petitions;” or
(3) defendant’s “misrepresentations before
[DHHS] deprived the entire certificate of need
(“CON”) proceeding of its legitimacy.”> The Court
held a plaintiff would have to satisfy a heightened
pleading standard in order to defeat a motion to
dismiss based upon the protection of the Noerr-
Pennington doctrine. The Court determined that
Betsy Johnson was protected by the Noerr-
Pennington doctrine, and therefore the trial
court properly dismissed the claims against Betsy
Johnson.

No. COA 05-123

FACTS: GHHS appealed the Final Agency
Decision issued by DHHS that disapproved the
2003 CON application submitted by GHHS to con-
struct a replacement hospital. This Final Agency
Decision overruled an ALJ's recommended deci-
sion that the 2003 CON application be approved.
While the appeal was pending in the Court of
Appeals, GHHS submitted a second CON applica-
tion (the “2005 application™) to build a hospital
in response to the need identified by the Governor
for a new hospital in the central part of Harnett
County, in an amendment to the State Medical
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Facilities Plan.

ANALYSIS: In a 2-1 opinion, the Court of
Appeals (the “Court™) dismissed the appeal as
moot. The majority determined any alleged errors
in the review of GHHS’s 2003 application were
moot due to the filing of its 2005 application. The
majority was persuaded that because the two
applications were similar, GHHS was afforded an
adequate remedy of any alleged errors in the
review of its 2003 application by having its 2005
application reviewed.

The dissent ruled the 2005 application did not
render moot the claims involved in the 2003
application because the 2005 application was sub-
ject to a different statutory review than the 2003
application. The dissent reasoned that the 2005
application was an application for a new hospital
in response to the Governor’s identified need as
compared to the 2003 application, which sought a
replacement facility. The dissent stated that DHHS
erred when it reviewed GHHS'’s 2003 application
based on statutory criteria applicable only to an
application for a new facility.

No. COA 05-183

FACTS: Through correspondence, GHHS noti-
fied DHHS that it proposed to acquire Good Hope
Hospital and develop a replacement facility in
Lillington, and that its project was exempt from
CON review pursuant to N.C.G.S. Section 131E-
184. On Dec. 11, 2003, DHHS denied GHHS’s
exemption notice and stated that a CON was
required. GHHS filed a petition for a contested
case hearing with OAH and alleged that DHHS
erred in refusing to recognize that the replace-
ment of the existing hospital was exempt from
CON review. On Aug. 2, 2004, an ALJ granted sum-
mary judgment against GHHS on the ground that
the exemption request was moot because another
ALJ had ruled that GHHS’s 2003 CON application
should have been approved by DHHS.6 On Nov. 1,
2004, after overruling the ALJ’s decision awarding
GHHS a CON, DHHS issued its Final Agency
Decision, determining GHHS’s proposal was not
exempt under N.C.G.S. Section 131E-184. GHHS
appealed to the Court of Appeals (the “Court™).

ANALYSIS: In a case of first impression, the
Court, in a 2-1 opinion, interpreted the statutory
exemption from CON requirements to allow the
total replacement of a health service facility in only
one instance—when the facility is destroyed or
damaged by accident or natural disaster under
N.C.G.S. Section 131E-184(a)(5). In arriving at its
decision, the Court relied upon statutory construc-
tion principles and the purposes underlying the
CON laws. The Court reasoned that its interpreta-
tion was consistent with the primary purpose of
the CON law to regulate major capital expendi-
tures. Because the existing hospital was not

destroyed or damaged by accident or natural dis-
aster, the Court held that DHHS did not err in
determining that GHHS was not exempt from CON
review. The dissenting opinion interpreted the
exemption statute more broadly than the majority,
and determined that as a matter of law GHHS
proved its right to an exemption under three sub-
sections in the exemption statute.

Boice-Willis Clinic, PA. v. Seaman, COA
05-298 (Dec. 20, 2005) (unpublished).”

FACTS: Defendant David S. Seaman, M.D.
(“Seaman™) was a general surgeon practicing
with Plaintiff Boice-Willis Clinic, PA. (“Boice-
Willis™), which is a multi-specialty physician prac-
tice in and around Nash County. Seaman’s employ-
ment agreement with Boice-Willis included a non-
compete provision, which is the subject of this
action. The non-compete provision restricted
Seaman, while employed and for a period of 24
months after termination, from practicing medi-
cine or surgery within 25 miles of Nash General
Hospital and within 15 miles of the towns in which
Boice-Willis operates medical offices.

Seaman’s employment was terminated on Dec.
1, 2004 and Seaman immediately opened a gener-
al surgery practice within the restricted area.
Boice-Willis commenced a lawsuit, and moved for
a preliminary injunction to enforce the non-com-
pete provision. The trial court granted preliminary
injunctive relief, but modified the non-compete
provision by expressly permitting Seaman to con-
tinue practicing within the restricted area subject
to certain limitations. Boice-Willis was required to
post a bond equal to one-year of Seaman’s guaran-
teed salary. Seaman and Boice-Willis cross-
appealed the order.

ANALYSIS: The Court of Appeals (the “Court™)
unanimously decided two central issues: (1)
whether the non-compete was contrary to public
policy; and (2) whether the trial court improper-
ly limited the preliminary injunction. On the first
issue, the Court ruled that the agreed upon
covenant not to compete did not violate public
policy. The Court assessed the shortage of special-
ists in the restricted area, whether a monopoly
would be created, and whether patients had a
choice among physicians in this specialty. The
Court found that the restricted area contained 13
practicing general surgeons and rejected
Seaman’s arguments that the analysis should be
limited to the hospital at which Seaman practiced
rather than the entire restricted area.

In addressing the second issue, the Court
noted that the trial court limited the scope of the
preliminary injunction and thereby “blue pen-
ciled” the parties’ contract.8 The Court held that a
trial court may not rewrite or revise a covenant not



to compete unless it is overly broad and the lan-
guage is severable. The Court determined that the
non-competition provision in this case was not
overbroad. Accordingly, the Court held the trial
court impermissibly limited the scope of the pre-
liminary injunction. Finally, the Court upheld the
bond requirement.

Windman v. Britthaven, Inc., No. COA 04-
1414 (Oct. 4, 2005).

FACTS: Plaintiff brought actions against
Defendants Britthaven, Inc. d/b/a Britthaven of
Louisburg (“Britthaven™) and Hillco, Ltd.
(“Hillco™), seeking damages for the death of her
father who resided at Defendants’ nursing home
facility. Plaintiff served discovery upon Britthaven
requesting “[a]ny and all incident/accident
reports, unusual occurrence reports, or various
reports in your control which relate or pertain in
any way to . . . [Plaintiff's father], including, but
not limited to, any incident reports submitted to
the N.C. Department of Human Resources. . . .”®
In response, Britthaven asserted the documents
were protected from discovery under the statuto-
ry peer review privilege in N.C.G.S. Section 90-
21.22A(c) (2003). Plaintiff filed a motion to com-
pel and Britthaven filed a motion for protective
order. The trial court granted the motion to com-
pel and denied Britthaven’s motion for protective
order. Britthaven appealed, contending that the
trial court erred in concluding that the documents
were not protected by any peer review privilege.

ANALYSIS: The Court of Appeals (the “Court™)
affirmed the trial court’s ruling to grant the
motion to compel and deny the protective order.
The Court stated that Britthaven must fit within
one of the four categories of providers whose
medical review committees’ records and materi-
als are protected from discovery: (1) a provider
of health care services who directly provides serv-
ices and is licensed under Chapter 90; (2) a
provider-sponsored organization licensed under
Article 17 of Chapter 131E of the General Statutes;
(3) an ambulatory surgical facility licensed under
Chapter 131E of the General Statutes; or (4) a
hospital licensed under Chapter 122C or Chapter
131E of the General Statutes or that is owned or
operated by the State.l0 The Court determined
that nursing homes do not fit into any of the four
categories, and therefore Britthaven’s documents
were not statutorily protected from discovery.

The Court noted that N.C.G.S. Section 131E-
107 addresses peer review committees for nurs-
ing homes. The Court recognized that Section
131E-107 was amended to protect from discovery
records and materials generated by nursing home
peer review committees, but that amendment was
effective several months after the order com-
pelling discovery in this case.1!

Update on
“Uninsured Patients”

Litigation in North Carolina

Hairston v. Moses H. Cone Memorial
Hospital Operating Corporation, No.
04CvS6911 (Guilford County Superior Court);
Thomas v. Moses H. Cone Memorial
Hospital Operating Corporation, No.
04CvS8434 (Guilford County Superior Court);
McLean v. Charlotte-Mecklenburg Hospital
Authority, No. 04CVS3164 (Gaston County
Superior Court); Ganster v. Charlotte-
Mecklenburg Hospital Authority, No.
05CVS7575 (Mecklenburg County Superior
Court); Ballard v. Cabarrus Memorial
Hospital, No. 04CVS3075 (Cabarrus County
Superior Court); Cook v. Cabarrus Memorial
Hospital, No. 05CVS536 (Cabarrus County
Superior Court; Pence v. Rowan Regional
Medical Center, No. 04CVS3041 (Rowan County
Superior Court).

North Carolina state courts have dismissed
seven class-action lawsuits filed against four North
Carolina hospitals for overcharging their patients.
Superior Court Judge Forrest Bridges, presiding
over all cases by exceptional designation pursuant
to Rule 2.1 of the General Rules of Practice, dis-
missed claims against Moses Cone Memorial
Hospital in Greenshoro,2 Carolinas Medical
Center in Charlotte,!3 NorthEast Medical Center in
Concord,'4 and Rowan Regional Medical Center in
Salisbury.15

FACTS: Brought as counterclaims to collection
lawsuits filed by the hospitals, these actions allege
that the hospitals charge excessive, unreasonable
rates to their uninsured patients. Plaintiffs claim
that the hospitals billed their uninsured patients at
higher rates than those patients covered by health
insurance or governmental health plans. Plaintiffs
contend these higher rates cover lower profits
from the insured patients.

Plaintiffs presented the following causes of
action in their counterclaims: (1) declaratory
relief, (2) unjust enrichment, (3) breach of con-
tract, and (4) unfair and deceptive trade practices
under N.C.G.S. Section 75-1.1 et seq. Additionally,
Plaintiffs requested that the Court treat their
claims as class actions, certify them, and then
engage in a class-wide determination on the mer-
its of their claims.

ANALYSIS: The Court, in the exercise of its dis-
cretion, elected to consider the merits of Plaintiffs’
claims prior to considering whether treatment as
class actions was appropriate. In all seven cases,
accepting Plaintiffs’ allegations as true, the Court
held that Plaintiffs had failed to state claims upon
which relief may be granted.

The Court concluded that the claims for
declaratory relief would be rendered moot by the

determination of the validity of Plaintiffs’ defenses
to the hospitals’ underlying collection claims. In
their claims for declaratory relief, Plaintiffs allege
that there were no price terms in their contracts
with the hospitals. Plaintiffs requested that the
Court either decide no contract existed because of
lack of price terms or, in the alternative, rule the
hospitals were limited to reasonable prices if con-
tracts existed. The Court reasoned that the hospi-
tals’ claims for monies owed, and Plaintiffs’
defenses of unreasonableness, will be determined
before any counterclaims are considered.

With respect to Plaintiffs’ claims for unjust
enrichment, the Court decided that the pleadings
revealed Plaintiffs had not paid any amounts in
excess of what they alleged were reasonable
charges. The hospitals could not have been
unjustly enriched where none of them accepted
benefits in excess of the reasonable value of the
services provided.

In rejecting Plaintiffs’ breach of contract
claims, the Court determined that the hospitals
provided the medical services they had agreed to
provide. Plaintiffs will continue to be indebted to
the hospitals in some amount for the medical
services provided to them. According to the Court,
the hospitals are entitled to at least a reasonable
fee for the services rendered. Plaintiffs’ claims, as
alleged, fail to state claims for relief for breach of
contract. These claims are, in effect, the defenses
raised by Plaintiffs in the underlying collection
actions brought by the hospitals.

On the claims for unfair and deceptive trade
practices, the Court concluded that the relation-
ships between the hospitals and Plaintiffs involved
two parts. First, a professional relationship exist-
ed because the hospitals rendered professional
health care services to Plaintiffs. Second, a com-
mercial relationship existed because the hospitals
billed Plaintiffs and then sought to collect for
those professional health care services. The Court
held that the learned profession exemption of
N.C.G.S. Section 75-1.1(b) applies to claims aris-
ing from the professional relationship. The Court
also concluded that the remaining allegations
related to the commercial relationship fail to state
a claim for relief under N.C.G.S. Section 75-1.1 et
seq.

Coughenour v. N.C. Baptist Hospital, No.
04CVS2906 (Rowan County Superior Court).

An eighth class-action lawsuit filed against a
North Carolina hospital for overcharging its
patients, which was also assigned to Judge
Bridges, has been allowed to proceed.1® This
action was not filed as a counterclaim. The Court
held that Plaintiff's claim for declaratory judgment
on the reasonableness of the hospital charges

See UPDATE page 12
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could move forward. Like the other seven cases,
however, the Court dismissed Plaintiff's claims for
unjust enrichment, breach of contract, and unfair
and deceptive trade practices. B
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