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MMy fifth grade daughter recently participat-
ed in an academic competition known as
“Future Problem Solvers.” This program is
designed to encourage children to think about
problems that may occur in the future and to
come up with innovative ways to solve them.

This past weekend the par-
ticipating teams were
asked to address an issue
related to health care
access. The fictitious prob-
lem took place 50 years
into the future, where
medical advances had
increased life expectancy
to as much as 140 to 150
years. Unfortunately, one

problem that arose from this increased
longevity was the development of a painful
neurological disorder that only could be treat-
ed with an expensive treatment modality. The
only three treatment centers that existed in the
world were owned and operated by an interna-
tional coalition, where participating countries
contributed funds to the center based on the
number of its citizens who used the centers.
Poor countries could not afford to belong to
the coalition, and the costs of treatment were
increasing at double-digit percentages each
year. Private industry was excluded from devel-
oping new treatment centers out of fear that
they would not be regulated appropriately. 

As I read this problem, I was thinking that
these are issues that the greatest minds of
health care policy could not address, yet we
are asking 10- and 11-year-olds to come up
with solutions. But address the problems, they
did, coming up with solutions such as a unique
medical savings plan, new types of insurance,
private industry entering into ventures with

Dean McCord

The Chair’s Comments

A ÊInvestors may not withdraw any funds within
the first 12 months of investing. After the initial 12-
month period, no more than two withdrawals will
be permitted within a calendar year. Emergency
withdrawals may be approved by the Treasurer on a
case-by-case basis.  
ÊTransfers between the two types of accounts

are permitted, subject to some limitations.  
For more information on participating in this

program, parties should contact Christopher Morris
with the Department of State Treasurer at 919-807-
3105. Â

FURR PRACTICES HEALTH LAW AT
WYRICK ROBBINS YATES & PONTON, LLP. 

Endnote
The State Treasurer’s office may revise some

portions of the program related to the limits on
withdrawals. If this occurs, a revised Agreement will
be distributed. 

An article in the November 2005 issue of
Prognosis discussed Senate Bill 443, Public
Hospital Investments, which took effect Oct. 1,
2005. This bill gives qualifying public hospitals, as
defined in North Carolina General Statutes Section
159-39, access to an investment fund operated by
the North Carolina State Treasurer (the
“Treasurer”). 

The Treasurer has developed a Deposit
Agreement (the “Agreement”) to be used by invest-
ing hospitals (the “Investors”). The Agreement con-
tains substantial details about the investment pro-
gram, some of which are outlined below. 
ÊInvestors may deposit funds into two types of

accounts: (a) preferred and common stocks
(“Public Equity”) and/or (b) U.S. Government
Debt, Investment Grade Corporate Debt,
Government Sponsored Enterprises Debt, mortgage
pools issued by Government Sponsored Enterprises
Debt or any other security (“Long Term Fixed
Income”). 
ÊThe Treasurer invests funds through third-party

custodial underwriting and brokerage arrange-
ments. Investors will be responsible for fees charged
by such third parties as well as a fee equal to ten
basis points per year charged by the Treasurer.   
ÊInvestors must open a Short Term Investment

Fund (“STIF”) to participate (for more information,
visit www.treasurer.state.nc.us). 
ÊThe minimum initial deposit for investment in

either Public Equity or Long Term Fixed Income is
$100,000. Subsequent deposits may be made in
$25,000 increments. 
ÊThe minimum account balance in either type of

account is $100,000. 
ÊInvestors may only withdraw or deposit funds

on the first business day of each calendar month
provided five day’s advance notice is given the
Treasurer. If notice is not received five business days
prior to the beginning of a calendar month, the
action will not be processed until the following
month. 

Public Hospital 
Investment Program Update
BY KELLY DIXSON FURR
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Comments from page 1

governments, and, of course, raising taxes to help
the less fortunate. Did the children come up with
the ideal solution? Of course not, but these were
fifth graders who understood the importance of
access to health care. They recognized that no sin-
gle solution would resolve all the problems relat-
ed to health care. They understood that there are
both physical and economic limitations on access
to care. Heck, they even understood the political
ramifications of increasing taxes! In the end, these
bright children analyzed the situation and cre-
atively developed innovative ideas that impressed
me and everyone else in attendance.

This futuristic scenario may seem somewhat
far-fetched, but it is not all that different from what
people in our country face today. My wife, a fami-
ly physician who works in a rural public health
clinic, tells me of patients who have no means to
come to her office for appointments. My physician
and dentist clients (not to mention the hospitals)
provide services for free, as many patients have no
insurance and not enough money to pay for the
care they and their families need. Prescription
drug costs are increasing at a rate much greater
than the rate of inflation. New methods of diagno-
sis and treatment are available only to those with
the best insurance or the most money—and, of
course, only in a few locations across the state.

I wish I could say that our leaders are address-
ing current issues of health care access with the
same zeal of these elementary schoolchildren.
Sure, we have this great new Medicare Part D

Program, which has been trumpeted as a savior to
senior citizens in their battle with prescription
drug costs.  However, senior citizens do not know
how the program works; they need lawyers to
assist them every step of the way (and especially
with appeals); and then the government changes
the rules on a weekly basis. Help? Hardly.

By adopting the old ostrich’s approach of bury-
ing their collective heads in the sand, hoping that
things will fix themselves, Congress and the White
House are ignoring a problem that is far greater
and far more complex than Social Security. And
heaven only knows what would happen if medical
advances do increase life expectancy into triple
digits. Maybe we can get some fifth graders to fig-
ure it out.

This past year as chair of the Health Law
Section has been very rewarding, as I have worked
with some great individuals striving to make a dif-
ference. When I accepted this position, one of my
goals was to make sure that our section had a pos-
itive impact on the lives of North Carolinians.
Working with the Elder Law Section, Legal Aid of
North Carolina, and the North Carolina Division of
Aging and Adult Services, we established the
Medicare Part D Network, a group of more than
100 volunteer attorneys to provide legal assistance
to low-income senior citizens dealing with
Medicare prescription drug issues. As a result of
this effort, the Health Law and Elder Law sections
will be awarded the NCBA’s Chief Justice Pro Bono

Editors’ Comments: We are providing this
periodic column to share information about
new developments in our members’ practices.
If you have recently moved or changed posi-
tions, please let the editors know, and we will
publish your information so that our members
may keep in touch. The editors may be reached
via e-mail at mmh@ocrlaw.com (Melanie
Hamilton); kfurr@wyrick.com (Kelly Furr);
and jmarkham@smithlaw.com (Jennifer
Markham).

Marie Moseley has taken a position as the
administrator of legal affairs and privacy officer at

University Health Systems of Eastern Carolina, Pitt
County Memorial Hospital in Greenville.  

Scarlette Gardner joined the North Carolina
Medical Society in January 2006 as assistant
counsel, health policy. Previously, she was an
assistant attorney general in the Tort Claims
Section handling workers’ compensation fraud
cases and prior to that, she served for three years
as legal counsel to Chairman Buck Lattimore at
the North Carolina Industrial Commission.
Gardner can be reached at (919) 833-3836, ext.
147 or sgardner@ncmedsoc.org. Â

Change of Condition

See COMMENTS page 3
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O
The President’s Report

On behalf of the North Carolina Society of
Healthcare Attorneys, Inc., I bring exciting
news!

Annual Meeting
Chuck Hollowell has organized a fantastic

agenda for our Annual
Meeting and Conference on
Nov. 3, 2006, at The Friday
Center in Chapel Hill. A
tentative list of the topics
includes: Legislative
Update—State and Federal
Hospital-Physician Joint
Ventures—panel discus-
sion with Q & A (Fraud and
Abuse/Reimbursement,
Valuation, Tax/Corporate);

E-records, E-prescribing & Online Healthcare
Issues; Trends in Healthcare Enforcement in
North Carolina—panel discussion with Q & A

(Federal DOJ, OIG, Medicaid); and Ethics/Mental
Health/Substance Abuse. Note that the one hour of
Ethics/Substance Abuse/Mental Health may be
helpful to you in meeting the two hour CLE
requirement in this area. 

Medicare Part D 
Lunch & Learn
The Society is sponsoring a “lunch and learn”

on how lawyers can help their provider and payor
clients with Medicare Part D issues. The presenters
are two leading experts in the field, Barry
Alexander with Nelson, Mullins, Riley, &
Scarborough, LLP, and Elizabeth Lippincott with
Blue Cross and Blue Shield of North Carolina. The
Part D lunch and learn will address the following
topics: Overview of Medicare Part D—the basics of
the benefit including the “donut hole”; Exceptions
and Appeals—the law, the regulations, the reality;
Provider Marketing—do’s and don’ts; and Hot
Topics in Part D—Part B vs. Part D, contracting

issues, and 2007 changes. This event will be held
from 12 p.m. to 1:30 p.m. on June 27, 2006, at
Nelson Mullins’ Raleigh office. In addition, you will
also be able to participate via telephone.
Registration details will be announced soon by
direct communication and through our Web site
(www.ncshca.org). Stay tuned and save the date!

Finally, and on a bittersweet note, many may
know that Dean Gail Agrawal will be leaving UNC
School of Law effective July 1, 2006, to become
dean and professor of law at the University of
Kansas Law School. Dean Agrawal has been an
active and devoted member of the health law bar in
North Carolina. North Carolina is losing a great
lawyer, and we wish her the best in Kansas.

If you have any comments or requests for your
Society, please do not hesitate to contact any Board
member or me (919-821-6656 or
mhubbard@smithlaw.com).

Have a great summer! Â

Michael W.
Hubbard

N.C. Society of 
Healthcare Attorneys

Comments from page 2

Award. The award recognizes a local bar organi-
zation whose members have performed outstand-
ing legal services or have given outstanding sup-
port and assistance to the activation or mainte-
nance of such programs for disadvantaged citi-
zens in their community.

We have tackled a lot of issues this past year.
Infant abandonment, tort reform, end-of-life con-
cerns, access to government regulators, certifi-
cate of need and access to care were matters
which we discussed and upon which we acted.
Another goal of mine was to ensure that the
Health Law Section would become more relevant
within the N.C. Bar Association, and I know we
succeeded.

I would like to thank the great members of the
Health Law Section Council and the section’s offi-
cers who have represented us so zealously. Our
Immediate Past Chair Karen Gledhill is a firm
believer in service—those who are truly commit-
ted to going above and beyond the call of duty for
the benefit of the section are the ones who should
be on the Council. The results of this type of com-
mitment are obvious. Thank you one and all. Â
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The N.C. Bar Association 
Medicare Part D Pro Bono Network
BY LYNNE E. BERRY

Editors’ Note: This article originally
appeared in the March 2006 issue of Elder
Law, the newsletter published by the North
Carolina Bar Association’s Elder Law
Section. This updated version is reprinted
with permission.

On Jan. 1, 2006, the Medicare program,
which provides medical insurance benefits to
40 million seniors and disabled adults, started
the prescription drug coverage benefit. Now, in
addition to Medicare A, B and C, we have a
Medicare D program. If this seems like alpha-
bet soup to you, you are not alone. Many
Medicare beneficiaries are confused over what
choices to make regarding the new prescrip-
tion drug benefit. 

Although Medicare has been providing
medical insurance coverage since 1965,1 the
program lacked an outpatient prescription
drug benefit until passage of the Medicare
Prescription Drug, Improvement and
Modernization Act of 2003 (Pub. L. 108-173),
on Dec. 8, 2003.2 This is an historic time for
Medicare, not only because there is now a
Medicare drug benefit but also because this is
the first time a Medicare program will be
administered by private insurance health
plans. Medicare beneficiaries may now choose
a stand-alone Part D drug plan (“PDP”) or a
Medicare Advantage (“MA”) (privately admin-
istered HMO, PPO) plan with a drug benefit.3

Since Nov. 15, 2005, and ending May 15,
2006,4 40 million beneficiaries have the
option of choosing a drug insurance plan out
of the often 30 or 40 private insurance options
offered in each geographic region of the coun-
try. Choosing a private prescription drug plan
that best suits a beneficiary’s needs requires
research and either one-on-one help or a
comfort level with computers that most
Medicare beneficiaries lack. Besides finding a
plan that has all or most of the beneficiary’s
medications in a plan’s formulary, every drug
program includes its own dizzying combina-
tion of utilization management tools (i.e., cov-
erage barriers) including exclusion of some
drugs, multi-tiered co-pays, deductibles and
step therapies. Making the right decision is not
an easy task even for those of us who are
somewhat savvy in the health benefits and pri-
vate insurance worlds. For many Medicare
beneficiaries, we’ve gone beyond alphabet

soup to a thick stew that appears so opaque, that
extensive help and instructions are needed to
decipher what is in the mix.5

The Medicare Modernization Act also includes
some financial help for beneficiaries who have
limited assets and an annual income at or below
150% of the federal poverty guidelines or level
(“FPL”). The beneficiary must declare both
income and assets within eligibility guidelines to
qualify for premium and cost-sharing subsidies.
The Limited Income Subsidy (“LIS”) application
is processed by the Social Security Administration,
which is a completely separate process from
enrollment into one of the private Medicare D
drug plans.

In 2006, the annual income limit of 150% of
FPL for an individual is $14,700; for a couple, it is
$19,800.6 Asset limits for people 150% to 136%
of FPL are $10,000 in assets for an individual and
$20,000 in assets for a couple, and asset limits for
people below 136% of FPL (which would be
$13,230 for an individual and $17,820 for a cou-
ple) are $6,000 in assets for an individual and
$9,000 in assets for a couple. Most beneficiaries
are required to complete an application for eligi-
bility for the LIS, which is known as “extra help.”7

Some individuals, including “dual eligible” indi-
viduals (those who receive both Medicare and full
Medicaid benefits), Social Security Income recip-
ients, participants in Medicare Savings Programs
such as Qualified Medicare Beneficiary, and
Special Low Income Medicare Beneficiary, and
some Qualified Individual eligible individuals, are
automatically “deemed eligible” and do not need
to complete a LIS application. 

North Carolina has 1.3 million Medicare ben-
eficiaries, many of whom will look to the new
Medicare D private insurance benefit for prescrip-
tion drug coverage. Once enrolled in a drug plan,
some beneficiaries will require help getting
through coverage barriers to receive their pre-
scribed medications. That is why the N.C. Division
of Aging and Adult Services partnered with Legal
Aid of North Carolina (“LANC”) and the N.C. Bar
Association Health and Elder Law sections (col-
lectively known as the Network Partners) to devel-
op a statewide Medicare D Pro Bono Network. 

All North Carolina attorneys are invited to
become a member of the Medicare D Pro Bono
Network. To become a member, all you need to do
is complete a four-hour training session spon-
sored by the Network Partners and agree to help

one Medicare beneficiary with either an appeal for
coverage of a prescribed medication or with a
denial for eligibility for the LIS. In addition to the
training, the Network Partners will soon have a
comprehensive “tool kit” available for attorneys to
use as a step-by-step guide when they volunteer to
take a case.

The first training for attorneys was held on Jan.
25, 2006, at the N.C. Bar Association. Patricia
Nemore from the D.C. office of the Medicare
Advocacy Center came to North Carolina to train
advocates in the new Medicare D prescription
drug program “exceptions” and appeals process.
This CLE program was offered via video replay in
various places across the state during the last
week in February and the first week in March.
Additional CLE training is being planned for
October 2006.

Please consider joining the Medicare D Pro
Bono Network. By agreeing to take a case that
involves helping someone get their prescribed
medication covered by the Medicare D drug insur-
ance program or helping someone appeal a denial
for the LIS or just helping to straighten out an
enrollment problem, you will be helping to see
that the new drug insurance benefit offered to 40
million seniors and disabled adults starts off in the
right direction. 

The cases are limited in scope and duration,
and local offices of Legal Aid of North Carolina will
screen and place clients with attorneys in the
Medicare D Pro Bono Network. We have limited
the subject area of representation to three issues:

1. Coverage of a prescribed medication 
Certain patients require specific medications,

but prescription programs may put up barriers to
some drugs. You would work with the client to file
a request for an “exception” with the client’s drug
program, which involves up to three levels of
internal review and then one level of external
review. If the client’s objectives have not been
obtained at that point (it is likely that many if not
most cases will resolve before reaching this level),
your responsibility to the client ends and the case
may be forwarded to Legal Aid of North Carolina,
or you may keep the case for evaluation for fur-
ther appeal to a hearing before an Administrative
Law Judge, Appeals Council and ultimately federal
court. 

Your advocacy will involve working with the
client, the prescribing physician and the drug pro-
gram via written, fax and telephonic communica-
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tions to ensure that the drug program has the doc-
umentation it requires to allow coverage for the
medication in question.

2. Denial by the Social Security
Administration on eligibility for the Limited
Income Subsidy

Many low-income Medicare beneficiaries are
eligible for subsidies to assist with payment of co-
pays and other costs of the prescription drugs. If
an individual feels he or she has been wrongly
denied eligibility for the Medicare D LIS, they may
appeal to the Social Security Administration
(“SSA”). You will interview the client to determine
if he or she meets all income and asset eligibility
requirements and complete the Appeal of
Determination for Help with Medicare
Prescription Drug Plan Costs (form SSA-1021),
including any additional information that is need-
ed to determine that the client meets all SSA eligi-
bility requirements. If the denial is not reversed
upon SSA receiving corrected or additional infor-
mation, the client has a right to a hearing via tele-
phone, and you would represent the client at the
telephone hearing. After the hearing and once a
decision is rendered by the SSA, your responsibil-
ity to the client ends, and you may forward the
case to Legal Aid of North Carolina or keep the
case for evaluation of further appeal.

3. Proper Enrollment
A denial for coverage may be related to prob-

lems with the client’s enrollment into a particular
program. With millions of beneficiaries signing up
within a few short weeks of each other, problems

are sure to arise. If someone delays enrollment, a
late fee is assessed for every month that person
delays, and the premium costs permanently go up.
Individuals may need assistance in straightening
out their enrollment application or getting penal-
ties waived for late enrollment that was not due to
their own error. 

It is not too late to join the Pro Bono Medicare
D Network and help ensure that a Medicare bene-
ficiary receives the prescription drug coverage for
which he or she is entitled. For more information
on the Medicare D Pro Bono Network, contact
Michelle Cofield, director of Public Service and
Pro Bono Activities, N.C. Bar Association, Cary,
N.C. She can be reached at mcofield@ncbar.org,
919-677-0561 or 1-800-662-7407. Â

BERRY IS LEGAL SERVICES DEVELOPER
FOR THE N.C. DIVISION OF AGING AND
ADULT SERVICES AND THE CHAIR OF THE
DEPARTMENT OF AGING LIAISON
COMMITTEE OF THE ELDER LAW SECTION. 

Endnotes
1. Medicare Hospital (A) and Medical Insurance (B)

are included in the Social Security Amendments of 1965,
which were signed into law by President Lyndon Johnson
on July 30, 1965.

2. This Act is known as the Medicare Modernization Act
or MMA.

3. Most but not all HMO and PPO plans offer a drug
benefit. If the MA has no drug benefit, the beneficiary may
also enroll in a PDP.

4. On April 14, 2006, the Centers for Medicare and
Medicaid Services (“CMS”) announced a special enroll-

ment period beyond the May 15, 2006, deadline for bene-
ficiaries who qualify for the limited-income subsidy (“LIS”)
after May 15. See http://www.cms.hhs.gov/States. 

5. The N.C. Department of Insurance, Senior Health
Insurance Information Program (SHIIP), in collaboration
with local outreach coordinators such as the N.C. Area
Agencies on Aging, senior centers, county councils on
aging and county cooperative extension services, offer
Medicare beneficiaries assistance with choosing a drug
program that best meets their needs. Go to
www.ncdoi.com and click on SHIIP in the left margin for
more information. The N.C. Department of Health and
Human Services, Office of Minority Health and Health
Disparities has partnered with the National Council on
Aging and Access to Benefits Coalition to bring the My
Medicare Matters (MMM) program to North Carolina. This
is a statewide program where MMM educators, trained by
SHIIP, meet one-on-one with beneficiaries to help them
choose a Medicare D drug program. The MMM contact
person for North Carolina is Meg Ryan O’Donnell, and you
can contact her at 919-755-3804 or meg@wsgroup.biz.
For more information on the MMM program, go to
www.mymedicarematters.org. The contact person at the
N.C. Office of Minority Health and Health Disparities is
Leslie Brown, who may be contacted at: 919-850-2715 or
leslie.brown@ncmail.net.

6. An annual update for the Department of Health and
Human Services Poverty Guidelines is published in the
Federal Register every year. The 2006 figures were pub-
lished in the Jan. 24, 2006, “Federal Register” (Vol. 71,
Number 15), pp. 3,848 to 3,849.

7. MMA, Pub. L. 108-173 § 1860D (Dec. 8, 2003).
Amends Title XVIII of the Social Security Act by adding the
Medicare D Prescription Drug Program and is adminis-
tered by CMS. Title XVIII appears in the United States Code
as §§1395-1395ccc, subchapter XVIII, chapter 7, Title 42.
Regulations of the Secretary of Health and Human Services
relating to Title XVIII are contained in chapter IV, Title 42,
and in subtitle A, Title 45, Code of Federal Regulations.

O

Update on Ethics Opinion 
Regarding Communications with Agencies
BY WALLACE C. HOLLOWELL III

On Jan. 18, 2006, the North Carolina
Society of Healthcare Attorneys (the “Society”)
and the Health Law Section of the North
Carolina Bar Association (the “Section”) sub-
mitted comments on the proposed 2005
Formal Ethics Opinion 5 (“FEO 5”), which
addresses communications with government
entities that are represented by counsel. As
originally written, FEO 5 would arguably have
prevented many routine direct communica-
tions that attorneys currently have with
employees of government agencies, including
the North Carolina Department of Health and
Human Services, because these individuals are
represented by counsel. The comments of the

Society and the section pointed out the problems
FEO 5 would create for their members who prac-
tice in the highly regulated health law area and
recommended that the proposed FEO 5 be revised
to limit only those direct communications which
relate to the negotiation or litigation of a specific
claim, thereby allowing routine communications
with government employees on behalf of clients.
The issue was referred to a subcommittee that
revised the proposed FEO 5 in a manner that
expressly addressed the concerns raised by the
Society and the section. The revised FEO 5 pro-
vides, among other things, that “[r]outine com-
munications on general policy issues or adminis-

trative matters would not require approval from
government counsel.” On April 20, 2006, the
revised version of FEO 5 was presented to, and
approved by, the North Carolina State Bar’s full
Ethics Committee. The revised FEO 5 will be pub-
lished for comment during this quarter. It will be
published in Lawyer’s Weekly and will be avail-
able on the State Bar’s Web site
(www.ncbar.com) under “Proposed Opinions.”
Â

HOLLOWELL IS A PARTNER ON THE
HEALTH TEAM OF NELSON MULLINS RILEY
& SCARBOROUGH, LLP’S RALEIGH OFFICE.
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Case Law Update

BY WILLIAM W. STEWART JR., JAMES R. HOLLAND AND WILLIAM R. FORSTNER

North Carolina 
Supreme Court
Diaz v. Division of Social Services and

Division of Medical Assistance, North
Carolina Department of Health and
Human Services, __ N.C. __, 628 S.E.2d 1,
No. 523PA04 (April 7, 2006). 

FACTS: The North Carolina Department of
Health and Human Services (“DHHS”),
Division of Social Services and Division of
Medical Assistance (“DMA”) appealed the
unanimous decision of the Court of Appeals
relating to the scope of coverage and reim-
bursement for a nonqualifying alien’s medical
treatment under federal and North Carolina
Medicaid law. In October 2000, the Petitioner,
Hector Diaz (“Diaz”), sought treatment at
Moses Cone Memorial Hospital for a sore
throat, nausea, vomiting, bleeding gums, and
increasing lethargy. Diaz was diagnosed with
acute lymphocytic leukemia, and chemothera-
py treatments began shortly thereafter and
continued intermittently until July 2002. Diaz
authorized the hospital to seek Medicaid cov-
erage on his behalf. DMA denied nearly all
claims, including all chemotherapy treat-
ments, with the exception of the initial two
days of treatment and one subsequent three-
day period in 2002. In denying the claims,
DMA determined that the excluded care did
not treat any emergency medical condition.
DMA’s decision was affirmed on administrative
appeal by a final decision of the Chief Hearing
Officer of DHHS. Diaz appealed this Final
Agency Decision to Superior Court, which
reversed the Final Agency Decision and found
that Diaz’s treatment was provided for an
emergency medical condition and that pay-
ment by Medicaid is not limited to emergency
services, but covers all services to treat an
emergency medical condition. DHHS then
appealed to the Court of Appeals, which unan-
imously affirmed the Superior Court’s deci-
sion. 

ANALYSIS: The North Carolina Supreme
Court (the “Court”) reversed the Court of
Appeals’ decision stating that Diaz’s treatment
at issue did not qualify as treatment for an
emergency medical condition for Medicaid
coverage purposes. The central issue was
whether Diaz’s treatment addressed an emer-
gency medical condition because Medicaid
coverage is available to nonqualified aliens

only for such treatment. To decide this issue, the
Supreme Court analyzed the definition of “emer-
gency medical condition” in 42 U.S.C. Section
1396(v)(3). The Court held that the statute was
clear and unambiguous, such that the Court must
give effect to its plain meaning. The Court inter-
preted the statute to mean that an alien could
qualify for Medicaid coverage only if his condition
requires “immediate intervention to prevent the
occurrence of” serious jeopardy to health serious
impairment to bodily functions or serious dys-
function of any bodily organ or part. Diaz v. Div.
of Social Servs. & Div. of Med. Assistance,
__ N.C. __, 628 S.E.2d 1, 4 (2006) (emphasis in
original). The Court explained that an emergency
medical condition for Medicaid coverage purpos-
es is “one which manifests itself by acute symp-
toms at the time of treatment and requires imme-
diate treatment to stabilize the condition. . . .” Id.,
628 S.E.2d at 5. The Court expressly rejected
arguments that continuing care related to the ini-
tial emergency medical condition should be cov-
ered. 

In applying this standard to Diaz’s condition,
the Court noted that Diaz’s initial symptoms con-
stituted an “emergency medical condition.” Id.
However, the Court emphasized that Diaz
improved shortly after admission, and was in a
stable condition during his chemotherapy treat-
ments. Therefore, the Court concluded that Diaz
was not entitled to Medicaid coverage for this on-
going treatment.  

North Carolina 
Court of Appeals
Craven Regional Medical Authority d/b/a

Craven Regional Medical Center v. North
Carolina Department of Health and Human
Services, et al., __ N.C. App. __, 625 S.E.2d
837, No. COA05-284 (Feb. 21, 2006).

FACTS: Craven Regional Medical Center
(“Craven”) appealed the Final Agency Decision
issued by the North Carolina Department of Health
and Human Services, Division of Facility Services,
Certificate of Need Section (“DHHS”) regarding
the disapproval of its Certificate of Need (“CON”)
application and the approval of the CON applica-
tion of Coastal Carolina Health Care, P.A.
(“Coastal”). Four applicants, including Craven
and Coastal, applied for a CON to acquire one
magnetic resonance imaging scanner (“MRI”).
DHHS found that both Coastal and Craven’s CON
applications conformed to all the statutory and

regulatory review criteria. Because the State of
North Carolina identified a need for only one MRI
in the applicable service area, DHHS performed a
comparative analysis of the applications to deter-
mine to which applicant the CON should be
awarded. DHHS determined that Coastal’s appli-
cation was the most effective proposal and award-
ed Coastal the CON. Craven filed a petition for
contested case hearing with the Office of
Administrative Hearings. Following an evidentiary
hearing, the Administrative Law Judge (“ALJ”)
recommended affirming DHHS’s decision to
award Coastal the CON. On July 23, 2004, DHHS
issued a Final Agency Decision adopting the ALJ’s
recommended decision.

ANALYSIS: The Court of Appeals (the “Court”)
affirmed the Final Agency Decision to approve
Coastal’s CON application and disapprove Craven’s
CON application. First, the Court addressed
Craven’s argument that Coastal’s CON application
was nonconforming with N.C.G.S. Section 131E-
183(a)(3) (“Criterion 3”) because the method-
ologies it utilized to show its MRI scanner would
achieve the required 2900 scans by its third year
in operation were based upon inaccurate assump-
tions. In applying the whole record test, the Court
found there was substantial evidence supporting
the reasonableness of Coastal’s methodologies.
The Court also noted that Coastal was only
required to “reasonably project” that it would
perform 2900 procedures and a reasonable pro-
jection does not require absolute certainty.
Craven Reg. Med. Authority d/b/a Craven
Reg. Med. Ctr. v. Dep’t of Health & Human
Servs., __ N.C. App. __, 625 S.E.2d 837, 841
(2006).

The Court next rejected Craven’s assertion that
Coastal’s CON application was nonconforming
with Criterion 3 because its projections were
erroneously based on physicians’ letters. Coastal
included in its application letters from sixty-five
physicians pledging to refer patients to Coastal for
MRI procedures. Craven asserted on appeal that
the letters were inadmissible hearsay, and there-
fore should not have been considered in finding
Coastal conforming with Criterion 3. The Court
determined that, because Craven introduced the
letters into evidence before the ALJ without
restriction, Craven could not later claim DHHS’s
consideration of the letters was improper.

Craven also contended that DHHS erred in
finding Coastal conforming with N.C.G.S. Section
131E-183(a)(5) (“Criterion 5”). Criterion 5
requires an applicant to demonstrate: (1) the
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availability of funds for capital and operating
needs and (2) the financial feasibility of the pro-
posal based upon the applicant’s reasonable pro-
jections. After summarily rejecting arguments
concerning the financial feasibility of the proposal
under Criterion 5, the Court analyzed Craven’s
contention that Coastal’s application was noncon-
forming with Criterion 5 because it was based
upon a lease arrangement for the proposed MRI,
the terms of which expired prior to the comple-
tion of the CON review process. The Court deter-
mined the lease document showed the vendor’s
interest in leasing the MRI equipment to Coastal in
the event that Coastal was awarded the CON
regardless of whether it had expired. The Court
determined that this interest was sufficient for the
purpose of projecting costs and charges.

In addition to asserting errors regarding
Criteria 3 and 5, Craven presented a number of
other arguments, including assertions that
Coastal’s application was based on improper self-
referrals in violation of N.C.G.S. Section 90-410
and was not superior compared to Craven’s appli-
cation. The Court rejected the argument that
DHHS should have considered the State’s self-
referral law in a CON review, and determined
there is nothing in the CON Act that permits DHHS
to “independently assess whether the applicant is
conforming to other statutes.” Id., 625 S.E.2d at
844. With regard to Craven’s argument that its
application was comparatively superior, the Court
stated “[t]here were reasons to support both
applications and deference must be given to the
[A]gency’s decision where it chooses between two
reasonable alternatives.” Id. at 845.

Lena Locklear v. Stephen L. Lanuti, M.D.,
Stephen L. Lanuti, M.D., P.A., and Scotland
Surgical Services, No. COA05-900 (March 7,
2006).

FACTS: Dr. Stephen L. Lanuti (“Dr. Lanuti”)
treated Lena Locklear (“Locklear” or “plaintiff”)
for multiple ailments from Jan. 13, 1997 through
May 14, 1999. On Jan. 13, 1997, Dr. Lanuti first
examined Locklear at Scotland Memorial Hospital
for rectal bleeding, nausea and vomiting. Dr.
Lanuti performed a colonoscopy and esopha-
gogastroduodenoscopy on Jan. 15, 1997. During
the colonoscopy, Dr. Lanuti removed a rectal
polyp, which was later identified as a “histologi-
cally unremarkable rectal mucosa.” Locklear v.
Lanuti, ___ N.C. App. ___, ___, 626 S.E.2d 711,
713 (2006). Dr. Lanuti then treated Locklear mul-
tiple times from May 21, 1997 through Dec. 30,
1998. On May 14, 1999, Dr. Lanuti admitted
Locklear to Scotland Memorial Hospital for a
repair of a ventral abdominal wall hernia. The
mesh used during this procedure became infect-
ed. On July 13, 1999, Locklear was admitted to
Duke University Medical Center for removal of the
mesh and repair of the ventral abdominal wall

hernia.
On June 27, 2002, Locklear filed suit against

Dr. Lanuti and other defendants (collectively
“defendants”) in Robeson County Superior Court.
Locklear alleged that Dr. Lanuti was negligent in,
inter alia, causing Locklear to suffer a rectal per-
foration by removing viable mucosa tissue on
January 15, 1997; failing to timely diagnose and
treat the rectal perforation in January 1997; mis-
diagnosing a perirectal abscess as hemorrhoids in
February 1997; failing to refer Locklear to a terti-
ary care center in May 1999 when Dr. Lanuti knew
or should have known that Locklear’s condition
was deteriorating; and using Gortex mesh in the
May 14, 1999 procedure when Dr. Lanuti knew or
should have known that such mesh was con-
traindicated for Locklear’s condition.

The trial court granted defendants’ motion to
dismiss on April 4, 2005. Defendants successfully
argued that the three-year statute of limitations for
medical malpractice claims, N.C.G.S. Section 1-
15(c), barred Locklear’s claims, which were filed
on June 27, 2002. The trial court held “all of
defendants’ alleged negligent acts occurred prior
to June 27, 1999 and are barred.” Id., 626 S.E.2d
at 715. Locklear appealed this ruling.

ANALYSIS: The North Carolina Court of Appeals
(the “Court”) reversed the trial court, concluding
“the allegations of the complaint are sufficient to
raise an issue of whether plaintiff is entitled to the
benefit of the continuing course of treatment
doctrine to toll the expiration of the statute of lim-
itations.” Id. at 716 (emphasis added).

On appeal, Locklear successfully argued that
her complaint alleged sufficient facts to show a
“continuous course of treatment” by Dr. Lanuti,
Id. which provides an exception to the three-year
statute of limitation. Id. at 715. The Court
explained this exception as follows:

According to this doctrine, the action
accrues at the conclusion of the physi-
cian’s treatment of the patient, so long as
the patient has remained under the con-
tinuous treatment of the physician for the
injuries which gave rise to the cause of
action. It is not necessary under this doc-
trine that the treatment rendered subse-
quent to the negligent act itself be negli-
gent, if the physician continued to treat
the patient for the particular disease or
condition created by the original act of
negligence.

Id. (quoting Stallings v. Gunter, 99 N.C. App.
710, 714, 394 S.E.2d 212, 215 (1990)).

“[T]he doctrine rests on the theory that ‘so
long as the relationship of physician and patient
continued, the physician was guilty of malpractice

during that entire relationship for not repairing
the damage he had done.’” Id. (quoting Horton v.
Carolina Medicorp, Inc., 344 N.C. 133, 137,
472 S.E.2d 778, 780-81 (1996) (other citations
omitted)).1

Defendants argued that this doctrine was inap-
plicable because “plaintiff knew or should have
known of . . . her injuries” during the course of
her treatment with Dr. Lanuti. Id. (quoting
Stalling, 99 N.C. App. at 715, 394 S.E.2d at 216).
The Court disagreed, explaining that “[i]t is only
when the plaintiff knew or should have known that
this wrongful act caused his injury that the plain-
tiff loses the benefit of the continuing course of
treatment doctrine.” Id. (quoting Whitaker v.
Akers, 137 N.C. App. 274, 280-81, 527 S.E.2d
721, 726 (2000)). In this case, “the complaint
does not establish that plaintiff knew or should
have known that Dr. Lanuti’s conduct was alleged-
ly wrongful during Dr. Lanuti’s course of treatment
and whether that conduct allegedly caused plain-
tiff’s injuries.” Id. (quoting Whitaker, 137 N.C.
App. at 281, 527 S.E.2d at 726).

Defendants’ motion to dismiss pursuant to
Rule 12(b)(6) tested the legal sufficiency of the
complaint. The trial court was required to consid-
er whether, as a matter of law, the allegations of
the complaint when treated as true were sufficient
to state a claim upon which relief may be granted
under some legal theory. “In general, a complaint
should not be dismissed for insufficiency unless it
appears to a certainty that plaintiff is entitled to no
relief under any state of facts which could be
proved in support of the claim.” Id. (quoting
Harris v. N.C.N.B. of North Carolina, 85 N.C.
App. 669, 671, 355 S.E.2d 838, 840 (1987)). In
this case, the Court determined that numerous
“course of treatment” questions could not be
decided at the pleadings stage. Accepting
Locklear’s allegations as true, the Court held that
“it does not appear ‘to a certainty’ that plaintiff is
not entitled to the benefit of the continuing course
of treatment doctrine to overcome defendants’
statute of limitations defense.” Id. (quoting Harris,
85 N.C. App. at 671, 355 S.E.2d at 840).  

Bio-Medical Applications of North
Carolina, Inc. v. North Department of Health
and Human Services, et al., No. COA05-820
(April 18, 2006) (unpublished).

FACTS: Bio-Medical Applications of North
Carolina, Inc. (“BMA”) appealed from a Final
Agency Decision of the North Carolina Department
of Health and Human Services, Division of Facility
Services, Certificate of Need Section (“DHHS”).
The Final Agency Decision awarded a Certificate of
Need (“CON”) to Health Systems Management,
Inc. and Clayton Dialysis Center, Inc. to develop a
new ten-station dialysis facility in Johnston County. 

See UPDATE page 8
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ANALYSIS: BMA argued that DHHS made
numerous errors in its review of the applications,
including errors in the analysis of whether the
application conformed with the mandatory statu-
tory review criteria found at N.C.G.S. Section
131E-183(a)(3), (4), (5), (6) and (18a). In
affirming the Final Agency Decision, the Court of
Appeals (the “Court”) relied heavily upon the
“whole record test,” which directs that the Court
should not replace an agency’s judgment as
between two reasonably conflicting views, even if
the Court might have reached a different result if

the matter were before the Court de novo. Bio-
Med. Applications of North Carolina, Inc. v.
Dep’t of Health & Human Servs., 2006 WL
997667, *1 (N.C. Ct. App. April 18, 2006)
(unpublished). The Court detailed the evidence
presented in the case, and concluded that sub-
stantial evidence existed supporting DHHS’s find-
ings of fact in the Final Agency Decision. 

Endnote
1. In Horton, the North Carolina Supreme

Court held that the continuous course of treatment

doctrine applies to hospitals. Horton, 344 N.C. at
139, 472 S.E.2d at 782 (“Accordingly, we now
hold not only that the continuing course of treat-
ment doctrine . . . is the law in this jurisdiction,
but also that it applies to hospitals in the same
manner as it does to other health care
providers.”). 

STEWART, HOLLAND AND FORSTNER
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TEAM IN THE RALEIGH OFFICE OF SMITH
MOORE LLP. 

E
Obtaining Medical Records from Hospitals
BY GARY BRUCE

Editor’s Note: This article is part of a
Young Lawyers Division initiative to pro-
vide practical, practice-specific assistance
to new lawyers and to promote section
involvement among young lawyers. Such
articles will be published this year in nearly
all of the North Carolina Bar Association’s
section and division newsletters.

In the past, the process for obtaining a
patient’s medical records from a hospital was,
if not straightforward, at least comprehensi-
ble. But when the privacy provisions of the
Health Insurance Portability and
Accountability Act of 1996 (“HIPAA”) became
effective on April 14, 2003, that process
became much more complex. Not only are
HIPAA and HIPAA’s implementing regulations
voluminous and difficult to parse, but their
mandates are sometimes inconsistent with the
mandates imposed by North Carolina law, as
well. 

The regulations implementing HIPAA’s pri-
vacy provisions can be found in 45 C.F.R. Parts
160 and 164. While these regulations contain
considerable detail about medical information
and its proper use and disclosure, only three
points must be understood in the context of
this article: (1) HIPAA concerns itself with the
use and disclosure of “protected health infor-
mation” or “PHI,” which is defined broadly to
include almost all health information contain-
ing identifiers that make it possible to discern
the subject of the information; (2) HIPAA stan-
dards only take precedence over state law
standards that are less stringent—that is, less
protective of personal privacy rights—than

HIPAA standards; and (3) HIPAA imposes signifi-
cant penalties upon hospitals and other health
care providers that use or disclose PHI inappro-
priately.

The upshot of these three points is that hospi-
tals are very reticent to engage in any use or dis-
closure of PHI that might run afoul of the HIPAA
standards. Unfortunately, it is not always clear
whether a HIPAA standard or a state-law standard
is applicable in a given situation. Accordingly, hos-
pitals are inclined to err on the side of non-disclo-
sure.

There are two tools for obtaining PHI that sat-
isfy all state and HIPAA requirements—signed
patient authorizations and court orders. A signed
patient authorization is essentially a contract
between a patient and healthcare provider pur-
suant to which the patient provides specific
instructions on how, when, to whom, and for what
purposes his or her PHI may be used or disclosed.
45 C.F.R. Section 154.508(c) lists the elements
and language that must be included in an author-
ization form to comply with HIPAA. However, most
attorneys would be well-advised to obtain a copy
of the hospital’s standard authorization form (usu-
ally from the hospital’s medical records depart-
ment) before drafting an authorization form from
scratch. There are two reasons. First, obtaining a
hospital’s standard authorization form will save
the attorney a lot of work. Second, a hospital’s
medical records staff is likely to be more comfort-
able with—and, in turn, more timely in—pro-
cessing a request for medical records made on the
hospital’s standard form.

Of course, an attorney cannot always rely on
receiving the patient’s voluntary consent to turn

over his or her PHI. It is therefore necessary at
times for the attorney to obtain a court order.
Many attorneys believe that subpoenas suffice in
lieu of court orders. However, most North
Carolina hospitals are loathe to accept subpoenas
because of North Carolina General Statute Section
8-53, which establishes a physician-patient privi-
lege and provides, in part, that: “Confidential
information obtained in medical records shall be
furnished only on the authorization of the patient.
. . .” This language raises red flags when read in
conjunction with North Carolina Rule of Civil
Procedure 45, which states that: “Nothing con-
tained [in this rule on subpoenas] shall be con-
strued to waive the physician-patient privilege or
to require any privileged communications under
law to be disclosed.”

When preparing a court order, attorneys are
again advised to contact the hospital’s medical
records department before setting pen to paper.
Not all hospitals have standard court order forms.
However, where such forms exist, they are helpful
because they contain language that is familiar to,
and readily accepted by, hospital staff. Another
thing to remember in the context of court orders
is that HIPAA requires hospitals to release the
minimum amount of PHI necessary to respond to
a given request. Therefore, a hospital generally
will not disclose any PHI that it is not specifically
and unambiguously identified on the face of the
order. Â

BRUCE IS A STAFF ATTORNEY WITH
MISSION HOSPITALS, INC.
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Has the OIG Gone on the Antiques Roadshow?
The OIG’s First Advisory Opinion of 2006 Creates Valuation Problems for Providers
BY JOSEPH M. KAHN

On March 20, 2006, the Office of Inspector
General (“OIG”) for the Department of Health
and Human Services issued Advisory Opinion
Number 06-01 (“AO 06-01”) regarding a home
health agency’s practice of providing free, pre-
operative home safety assessments to potential
clients. The OIG concluded that providing these
free home safety assessments could constitute
grounds for the imposition of civil monetary
penalties (“CMPs”) under Section
1128A(a)(5) of the Social Security Act (the
“Act”), and might also generate prohibited
remuneration under the federal Anti-Kickback
Statute.

This article examines (1) the factual back-
ground considered by the OIG for its opinion,
(2) the applicable law, (3) the OIG’s analysis,
and (4) the implications of AO 06-01 on health-
care providers. Although the OIG also
addressed the potential application of the feder-
al Anti-Kickback Statute to the Requestor’s facts
in AO 06-01, this article will focus specifically
on the OIG’s discussion of the CMP application.

Factual Background for AO 06-01
The Requestor of the opinion provides vari-

ous home health services through a nationwide
network of home health care agencies.
According to the Requestor, orthopedic sur-
geons or surgery schedulers periodically refer
patients to the Requestor, and the Requestor
then contacts the patients to offer a free, preop-
erative home safety assessment. The Requestor
certified that the orthopedic surgeons and
schedulers receive no remuneration from the
Requestor for these referrals. 

A licensed physical therapist employed or
contracted by the Requestor performs the
assessment either in the patient’s home or over
the phone. The purpose of the assessment is to
determine whether the patient’s home is suit-
able for postoperative recovery. After examining
patient information regarding prior surgical
history and basic information about the
patient’s home, the therapist suggests certain
home safety improvements, if applicable, that
the patient might make prior to surgery. The
Requestor specifically noted that, as part of
these assessments, the therapists do not provide
skilled nursing care, significant patient educa-
tion, nor exercise or other therapeutic instruc-
tion. 

During the assessment, the therapist pro-

vides and reviews with the patient a written disclo-
sure informing the patient of his/her options
regarding various area providers for postoperative
care and reminds the patient that he/she is under
no obligation to obtain postoperative home health
services from the Requestor. The ultimate decision
regarding selection of a home health service
provider is made by the patient after the patient’s
surgery. 

The Requestor noted that preoperative home
safety assessments are not covered by Medicare or
Medicaid. Some managed care payors, however,
cover in-home assessments, typically paying $85 to
$100 dollars per assessment. Over-the-phone
assessments are not usually covered by payors, and
the Requestor estimated that the total cost for each
telephonic assessment is less than $10, based on
the Requestor’s salary and overhead costs for pro-
viding such assessments.

Civil Monetary Penalties
The Act authorizes the Secretary of Health and

Human Services (the “Secretary”) to impose CMPs
for a variety of provider violations, including, for
example, a provider’s filing of false claims, filing
claims for unperformed services, or contracting
with a person or entity excluded from participating
in Federal health care programs. 42 U.S.C. §
1320a-7a. The Secretary delegated primary
enforcement responsibility for the CMP provisions
to the OIG. In addition to addressing prohibitions
explicitly contained in the Act, the OIG may also
impose CMPs in conjunction with the violation of
certain other laws, including, for example, the fed-
eral anti-kickback and Stark laws. Although the
CMP provisions of the Act include numerous prohi-
bitions, this article focuses only on those CMP pro-
visions applicable to the underlying facts of AO 06-
01.

Pursuant to the Act, the OIG may impose CMPs
against any person who offers, or transfers remu-
neration, to any individual that such person knows
or should know is likely to be influenced to order
or receive from a particular provider any item or
service for which payment may be made, in whole
or in part, by Medicare or Medicaid. 42 U.S.C. §
1320a-7a(a)(5) (2006). The Act defines remuner-
ation, in part, as the transfer “of items or services
for free or for other than fair market value.” Id.
1320a-7a(i)(6) Through regulations, the Secretary
has created a safe harbor from this restriction,
allowing for the provision of items or services of
“nominal value” to beneficiaries free of charge. 42

C.F.R. pt. 1001 (2002). “Nominal value” has been
determined to mean no more than $10 per item or
service or $50 taken together annually. Id.

Under the terms of the Act, a provider violating
the above referenced proscription may be subject
to penalties of not more than $10,000 for each item
or service provided in contravention of the Act. 42
U.S.C. § 1320a-7a(a). In addition, the provider
shall be subject to an assessment of not more than
3 times the amount claimed for each such item or
service in lieu of damages sustained by the United
States or a state agency because of such claim. Id.

OIG’s Interpretation and Application of
CMPs

In AO 06-01, the OIG concluded that the provi-
sion of free, preoperative home safety assessments
could constitute remuneration likely to influence
beneficiaries to obtain postoperative services from
the Requestor, which services would be paid for, in
whole or in part, by Medicare or Medicaid. First,
the OIG determined that the free in-home safety
assessments constituted remuneration, as such
term is defined under the Act, because some insur-
ers valued the service at $85 to $100 dollars per
assessment. Based on this valuation, the remunera-
tion would fall outside of the safe harbor for servic-
es of nominal value. 

The next step, determining whether the tele-
phonic home safety assessments were remunera-
tion, was slightly more problematic. The OIG noted
that there did not appear to be a market value for
this type of service, but that the absence of a mar-
ket value was not dispositive as to whether the serv-
ice had a value. The Requestor certified that the
value, if any, of the telephonic home safety assess-
ments was $10 per assessment. The Requestor
based this value on the Requestor’s costs to provide
the service. The OIG, however, applied a different
standard. The OIG concluded that the value of an
item or service should be based upon the perceived
value in the eyes of the beneficiary. In the opinion,
the OIG argued that the beneficiary would likely
perceive the value of the telephonic service to be
more than nominal value. Because the beneficiary’s
treating orthopedic surgeon or surgery scheduler
recommended the telephone safety assessment,
referred the beneficiary to the Requestor for the
assessment, and a trained and licensed physical
therapist performed the assessment, the OIG con-
cluded that a reasonable beneficiary could perceive
this free service to be of substantial value, even if

See OIG page 10
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provided over the telephone. Consequently, the OIG
found that the telephonic assessments constituted
remuneration and fell outside the safe harbor for
services of nominal value. 

After reaching this conclusion, the OIG quickly
walked through the remaining steps of its analysis,
determining that the provision of the home safety
assessments is likely to influence beneficiaries to
select the Requestor for the provision of postoper-
ative care that would be payable by Medicare or
Medicaid, and that the Requestor knows or should
know that the remuneration would so influence the
beneficiaries.

Implications for Health Care Providers
The most concerning aspect of the OIG’s analy-

sis in AO 06-01 is the OIG’s application of a subjec-
tive standard for determining the value of an item or
service - the perceived value to the beneficiary. This
subjective valuation standard differs from previous
OIG opinions that generally accepted the
Requestor’s designated market value for an item or
service. For example, in its Advisory Opinion
Number 02-14, the OIG found that an infusion ther-
apy company that provided pediatric hemophilia
patients with free personal safety equipment and
emergency medical pagers could be subject to the
imposition of CMPs because the estimated value of
the pager provided to the patients was between $5
and $15 per month based on an examination of the
market price of similar products. The OIG accept-
ed this value without further analysis, but found that

$5 to $15 per month was greater than nominal
value and, therefore, fell outside the safe harbor.

The OIG’s analytical focus on perceived value to
the beneficiary should be especially troubling to
providers and their advisors. The health care mar-
ket is unusual in that the individual receiving a
health care item or service is generally not the one
paying for it. Rather, payment is usually made by the
individual’s insurer or a government program, such
as Medicare or Medicaid. Market prices, and the
value of health care items and services, are gener-
ally determined by insurers and governmental pay-
ors, as these parties are in the best position to make
an informed and objective analysis of the value of
items and services. Beneficiaries, on the other
hand, bring a less informed and more subjective
perspective to the value of an item or service.
Furthermore, an item or service might be consider-
ably more valuable to one beneficiary than it would
be to another beneficiary depending on the specific
circumstances in which the recipient receives the
item or service.

In all likelihood, there was no paying market for
the telephonic assessments because insurers deem
the service to be of too nominal a value to justify
reimbursement. Rather than focus on this or other
market factors, however, the OIG chose to focus on
the perception of the beneficiary receiving the serv-
ice or item. Under this framework, the valuation of
all items and services must now be readjusted. Even
the $85 to $100 value attributable to the in-home
assessments, which the OIG apparently accepted as

the true market value, could be completely different
if the determination is to be based on the perceived
value to the beneficiary. If the telephonic assess-
ments are viewed as substantially valuable by the
beneficiary, imagine how much value a beneficiary
would place on a therapist coming to his/her home,
visiting with him/her, and physically pointing out
safety improvements that might be made. Indeed,
under the OIG’s new analysis, it is difficult to imag-
ine any item or service offered by a health care
provider that a beneficiary would perceive as having
only a “nominal value.”

Providers offering free items or services are
now left in a quandary as to how to adequately
determine the perceived value of such item or serv-
ice. Although the OIG’s standard applied in AO 06-
01 may have been technically consistent with the
explicit language of the Act, the OIG’s analysis will
likely create far more questions for providers than
it answered. Â
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