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The North Carolina Institute of Medicine
(IOM), in collaboration with the North Carolina
Department of Health and Human Services,
Division of Public Health (DPH), recently com-
pleted a year-long examination of the ethical
issues likely to confront society during a pandem-
ic influenza outbreak. The 37-member task force
and steering committee, co-chaired by Leah
Devlin, DDS, MPH, state health director of DPH
and Rosemarie Tong, Ph.D., director of the Center
for Professional and Applied Ethics at UNC-
Charlotte, was composed of representatives from
state and local government, private industry, law
enforcement, the healthcare system, and several
minority populations, as well as ethics educators
and religious leaders (the Task Force). The Task
Force met six times to obtain information and
input and conducted four public hearings to
gauge reaction to its proposed recommendations
in the following areas: (1) healthcare workers’
responsibility to provide care during a pandemic
influenza outbreak, (2) responsibility of workers
in critical industries to work during a pandemic
influenza outbreak, (3) balancing the rights of the
individual and the need to protect the public, and
(4) prioritization and use of limited resources
during a pandemic influenza outbreak. The Task
Force’s final recommendations were recently
published in a report entitled “Ethical Guidelines
for an Influenza Pandemic,” hereinafter referred
to as the “IOM/DPH Report.” The report is avail-
able on the IOM’s Web site at
www.nciom.org/projects/flu_pandemic/ethics.
html.

The North Carolina Medical Society (NCMS)
organized a task force to respond to the IOM/DPH
Report’s recommendations regarding the respon-

sibility of healthcare workers, and, in particular,
physicians, to provide care during a pandemic
influenza outbreak. The NCMS Pandemic
Influenza Ethics Task Force considered the ethical
guidelines of the American Medical Association
and other organizations and examined how best
to address ethical and logistical concerns in vari-
ous pandemic influenza treatment scenarios. At
the NCMS Annual Meeting in October 2006, the
NCMS Task Force received physician comments,
which were incorporated into the final recom-
mendations submitted to the IOM/DPH Task
Force. 

North Carolina physicians overwhelmingly
agree that a pandemic flu outbreak would create
unprecedented challenges to our current health-
care delivery system. Providing necessary life-sav-
ing treatment to extremely ill pandemic flu
patients while simultaneously caring for all other
patients with acute or life-threatening conditions
would strain medical personnel, equipment, and
treatment availability in many of North Carolina’s
healthcare institutions where demand currently
exceeds treatment supply on a daily basis. Also,
because a pandemic flu outbreak would likely last
six weeks or longer, the entire medical communi-
ty would be confronted with treatment decisions
that have not been contemplated in the modern
medical era. 

The IOM/DPH Report includes four recom-
mendations concerning healthcare workers’
responsibility to provide care during a pandemic
influenza outbreak. These recommendations
cover planning and operational responsibilities of
healthcare workers and organizations, liability
protections, and actions by healthcare licensure

A Duty to Provide 
Care in Case of an 
Influenza Pandemic?
BY SCARLETTE GARDNER

Only as my tenure is
coming to a close can I
now truly appreciate
everything that the sec-
tion represents. It has
been my pleasure to
serve you on matters
such as (1) the intro-
duction of legislation
revising the advance

directives statutes and promoting information
and instruction on the safe haven/surrender law
(both bills introduced in this year’s legislative
session); (2) the creation of public service
announcements on the safe haven/surrender
law for television and radio, expected to air this
spring and summer; and (3) the hosting of
another successful Health Law Section Annual
Meeting on April 27 at the N.C. Bar Center.

Of course, there were lots of other activities
occurring throughout my term, but there is no
need to list them all here. Suffice it to say, as
usual, it was a busy year with great results—and
even more items are in the works for next year.

It is greatly satisfying to be part of a section
that has so many active volunteers and enthusi-
astic people wanting to serve others. I am hum-
bled to say that when I solicited nominations for
individuals to serve on the council, I was bom-
barded with almost 20 nominations—very
indicative of the fervor of our section members.
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The five newest members on the council, with
terms beginning July 2007, are Sissy Holloman,
Jennifer Markham, Ed Gallagher, Karen
McKeithen Schaede and Pat Hatfield. Many thanks
to all of you who responded to my call. I strongly
urge you to stay in contact with the council, as
they can find a way to get you involved.   

While it is unfortunate that it is financially dis-
advantageous under most employment situations
for an individual to volunteer, life is all about
choices. At the end of the day, it should not be
about who gets the most billable hours or the
most collections. Rather, it should be about who

gets the satisfaction of having volunteered some
time to try to make a difference in the life of
another.

As I part with my role as chair, let me leave
you with this thought—life is filled with choices;
the choice you make should be a representation
of who you are and what you want to accomplish.
Make sure your choice is one that makes a differ-
ence.

Thank you again for the opportunity to serve
as chair and never hesitate to become connected,
informed and involved with the section. 
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Currently, there is a
bill pending in the North
Carolina General
Assembly, House Bill 448,
that would strike down
peer review confidentiali-
ty and expose peer review
communications to dis-
covery in civil actions.
Although peer review

confidentiality has become a well-established part
of healthcare law in North Carolina and across
the country, House Bill 448 would eliminate this
fundamental protection.

North Carolina has long recognized a privilege
for peer review communications. Though “peer
review” may refer to a number of different
processes, in general, it refers to the process by
which healthcare facilities determine whether to
hire or grant clinical privileges to their medical
staff, as well as the process by which the medical
staff of a healthcare facility evaluates the quality of
care provided by its practitioners and possible
misconduct by those individuals. North Carolina
law currently protects the proceedings of these
“medical review committees,” shielding their
proceedings and materials from discovery or
introduction into evidence in civil actions. See

N.C.G.S. Sections 90-21.22A and 131E-95. 
Peer review confidentiality exists so that the

peer review process will function as it is intend-
ed. As explained by the North Carolina Supreme
Court, “[t]he statute is designed to encourage
candor and objectivity in the internal workings of
medical review committees.” Shelton v.
Morehead Mem’l Hosp., 318 N.C. 76, 82, 347
S.E.2d 824, 829 (1986). Without such a privilege,
it is feared that healthcare providers will not
freely discuss deficiencies in care and/or ways to
improve for fear that they will be creating evi-
dence that may be used against them in future lit-
igation. “Because . . . open and honest communi-
cation in medical peer review proceedings helps
to assure high quality public medical care, main-
taining and protecting this confidentiality is in the
public’s best interest.” Virmani v. Presbyterian
Health Services Corp., 350 N.C. 449, 478, 515
S.E.2d 675, 694 (1999). Thus, patients are the
ultimate beneficiaries of peer review confidential-
ity. 

House Bill 448 would reverse the long-stand-
ing confidentiality afforded to peer review com-
munications. As modified, N.C.G.S. Section 90-
21.22A(c) would explicitly provide that “[t]he
proceedings of a medical review or quality assur-
ance committee, the records and materials it pro-

duces, and the materials it considers are subject
to discovery or introduction into evidence in any
civil action against a provider of health care serv-
ices” and that “[a] person who was in attendance
at a meeting of the committee may be required to
testify in any civil action as to any evidence or
other matters produced or presented during the
proceedings of the committee or as to any find-
ings, recommendations, evaluations, opinions, or
other actions of the committee or its members.”
House Bill 448, Section 3 (emphasis added).
Similar modifications have been proposed to
N.C.G.S. Section 131E-95(b).

If this bill becomes law, it will turn on its head
peer review confidentiality as we know it in North
Carolina, to the detriment of North Carolina’s
healthcare providers and their patients. The
North Carolina Society of Healthcare Attorneys is
currently taking steps to voice its formal opposi-
tion to this bill. I encourage each of you to take a
moment to call or send an e-mail to your repre-
sentatives in the General Assembly to let them
know how you and your clients feel about this
proposed legislation. You can find contact infor-
mation for your representatives at
www.ncleg.net. 
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The President’s Report

Chuck Hollowell

Pandemic from page 1

boards regarding specification of duties during a
pandemic flu outbreak. 

IOM/DPH Report’s Recommendation 1.1 states
that all healthcare personnel have an ethical
responsibility to carry out their regular job respon-
sibilities during a pandemic influenza outbreak
and to assume new job responsibilities for which
they are appropriately trained, if the new responsi-
bilities will not put others at increased risk. The
recommendation states that government and
healthcare organizations have a reciprocal respon-
sibility to ensure that healthcare personnel are
protected and supported to the extent possible. For
example, the recommendation says that healthcare
personnel should be given priority in receiving
personal protective equipment, vaccinations,
antiviral drugs, other non-medical control meas-
ures, behavioral services, and other goods or serv-
ices needed to enable them to work. 

Recommendation 1.2 calls for healthcare
organizations to design business continuity plans

to prepare for pandemic flu events. This recom-
mendation emphasizes notice to designated critical
workers of performance expectations and sanc-
tions for failure to fulfill such responsibilities. It
also specifies supports that should be made avail-
able to enable such workers to continue working. 

Recommendation 1.3 proposes modification of
the existing medical malpractice standard of care
to include: (1) the unique circumstances present-
ed by an influenza pandemic, (2) qualified immu-
nity for healthcare personnel and organizations
from any damages due to injury or death unless
there is clear and convincing evidence that harm
was caused by gross negligence, wanton conduct,
or intentional wrongdoing, and (3) indemnifica-
tion of healthcare personnel and organizations for
costs and attorneys’ fees in cases where no negli-
gence is found. 

Recommendation 1.4 urges healthcare licen-
sure boards to develop formal guidelines on pro-
viding care during emergencies including infec-

tious disease outbreaks. The recommendation
specifies ethical duties and the limits of such obli-
gations.

The IOM/DPH Report also contains an exten-
sive discussion of whether healthcare personnel
have a duty to provide care during a pandemic
influenza outbreak. The report concludes that such
a duty does exist, in part, because of healthcare
workers’ special expertise. Other justifications
include healthcare workers’ self-regulation
authority, the “social” contract created by health-
care workers’ exclusive right to provide certain
services as contained in licensing laws, and the
collegial obligation of healthcare workers to
assume a proportionate share of risks inherent in
caring for patients in need. 

The IOM/DPH Report continues to state that all
health personnel have an “employment” or con-
tractual duty to meet their job responsibilities and

See PANDEMIC page 4



4   MAY 2007

support the organization’s work in exchange for
their salary. The IOM/DPH Report elaborates that
healthcare employees must recognize society’s
expectation that healthcare organizations will
always be available to provide care to the public.
The IOM/DPH Report also provides that healthcare
personnel share a “general human responsibility
to care for others” in need just as all other citizens
in the community share this moral responsibility.

There are several existing AMA statements
addressing physician duties. The 2001 AMA
Principles of Medical Ethics includes the state-
ment, “A physician shall support access to medical
care for all people.” Principles of Medical Ethics,
AMA, revised June 2001. www.ama-
assn.org/apps/pf_new/pf_online?f_n=browse&
d o c = p o l i c y f i l e s / H n E / E -
0.001.HTM&&s_t=&st_p=&nth=1&prev_pol=p
olicyfiles/CEJA-TOC.HTM&nxt_pol=policy-
files/HnE/E-0.001.HTM&

In addition, the AMA has adopted position
statements in recent years addressing ethical issues
that will be faced by physicians in times of natural
or manmade disaster. AMA Statement E-9.067,
which was approved in 2004 and is based on the
AMA’s report “Physician Obligation in Disaster
Preparedness and Response,” provides that:

Because of their commitment to care
for the sick and injured, individual physi-
cians have an obligation to provide urgent
medical care during disasters. This ethical
obligation holds even in the face of greater
than usual risks to their own safety, health
or life. The physician workforce, however,
is not an unlimited resource; therefore,
when participating in disaster responses,
physicians should balance immediate ben-
efits to individual patients with ability to
care for patients in the future.

Code of Medical Ethics, AMA, adopted June
2004. www.ama-
assn.org/apps/pf_new/pf_online?f_n=browse&
d o c = p o l i c y f i l e s / H n E / E -
9.067.HTM&&s_t=&st_p=&nth=1&prev_pol=p
olicyfiles/HnE/E-8.21.HTM&nxt_pol=policy-
files/HnE/E-9.01.HTM&

The 2001 AMA Declaration of Professional
Responsibility—Medicine’s Social Contract with
Humanity states in pertinent part that as members
of the world community of physicians, all physi-
cians should be committed to the principles of
respecting human life and the dignity of every indi-
vidual and treating the sick and injured with com-
petence and compassion and without prejudice.
Declaration of Professional Responsibility,
Medicine’s Social Contract With Humanity, AMA,

Adopted Dec. 4, 2001. www.ama-
assn.org/ama/upload/mm/369/decofprofession-
al.pdf (the Social Contract). While the Social
Contract also states that physicians will apply their
knowledge and skills when needed despite the per-
sonal risk, representatives of the physician com-
munity feel that during times of pandemic flu or
other disaster they should not be expected to place
themselves at greater risk than the benefit they can
provide.

When making decisions regarding whether to
render medical care, physicians feel they should
balance the degree of need, their proximity to the
need, their individual capability to assist, and other
possible sources of aid with the amount of
increased access to care the physician can individ-
ually provide. See NCMS Pandemic Influenza Ethics
Task Force recommendations, “Recommendations
Regarding Healthcare Organizations and/or
Healthcare Personnel Responsibilities to Provide
Care During a Pandemic Influenza Outbreak (or
Other State Declared Disaster)” available at
www.ncmedsoc.org/non_members/public_reso
urces/NCMSResponseIOM.pdf. Duties of licensed
healthcare professionals are strictly limited to
those included in their respective occupational
licensing statutes in Chapter 90 of the North
Carolina General Statutes and administrative rules
adopted by their governing boards. As a member of
the medical profession, a physician must recognize
professional responsibility to patients, as well as to
society, other healthcare professionals, family, and
himself or herself. 

Ethical decision making is inherently personal
and based on many factors. While physicians have
a professional responsibility to respond to the
needs of their patients, they also have other com-
peting and conflicting ethical obligations.
Physicians feel these professional responsibilities
should not be translated into statutory duties due
to the complexity of circumstances surrounding
individual ethical decisions. 

With regard to Recommendation 1.2, represen-
tatives of the physician community concur that
comprehensive business continuity plans facilitat-
ing and supporting healthcare workers’ response
to a disaster are essential. These plans should
identify resources that will enable critical health-
care personnel with family/dependent obligations
to continue working during a pandemic influenza
or other disaster. These resources include person-
al protective equipment, vaccinations, anti-viral
drugs, childcare, transportation, food, water, and
other necessities, and medical care and treatment
for the workers and family/dependents who are ill
or become ill or injured. 

In the case of limited medical resources,
healthcare personnel with an increased risk of
infection, such as front-line healthcare workers
with day-to-day contact to infected individuals and
their families, should be on the healthcare organi-
zation’s priority list to receive personal protective
equipment, vaccinations, anti-viral drugs, and
other non-medical control measures so as to pro-
tect themselves and limit the spread of the out-
break.

Healthcare organizations’ continuity plans
should also be focused on ensuring that all tasks
assigned to healthcare personnel during a disaster
are relevant to the existing emergency and are
within the personnel’s professional capabilities.
Physicians must consider the risks and benefits to
patients when deciding to practice within their
licensed scope of practice but beyond their typical
level and area of experience or expertise. The prin-
ciple of doing no harm must be balanced with the
potential benefits. 

Confusion with regard to who must work and
when, and what activities must be performed, may
be avoided by ensuring healthcare personnel
employment contracts and/or credentialing agree-
ments include provisions addressing work expec-
tations and potential sanctions during disasters
such as a pandemic influenza outbreak. When pos-
sible, healthcare organizations should utilize
informed, well-trained personnel who voluntarily
wish to work to meet staffing needs to minimize
patient care disruption. 

Healthcare personnel generally do accept some
risks to their own health by practicing their chosen
profession. However, these risks may be increased
during the time of a disaster or pandemic flu out-
break to the extent that some personnel re-evalu-
ate their ethical and professional obligations.
Healthcare personnel should have decision-mak-
ing flexibility on the extent and capacity to which
they respond to any disaster. 

The physician community strongly supports
Recommendation 1.3, which proposes to alter the
legal medical malpractice standard during an out-
break of pandemic influenza for healthcare per-
sonnel and organizations as follows:

1. The standard of care to be applied is the
standard of practice among members of the same
healthcare profession with similar training and
experience, practicing under the same circum-
stances, including the unique circumstances pre-
sented by an influenza pandemic, and situated in
the same or similar communities at the time the
healthcare is rendered.

2. Clear and convincing evidence that harm was
caused by gross negligence, wanton conduct, or

Pandemic from page 3
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intentional wrongdoing is required. 
3. Indemnity is available for defense costs and

attorneys’ fees if liability is not found.
Many healthcare providers and organizations

have voiced concerns about the potential liability
that may result if the usual medical malpractice
standards were applied to a pandemic influenza
treatment situation. Unless federal or state govern-
ment provides appropriate direction on the use of
limited healthcare resources, an inadequate
healthcare resource supply will force physicians
and other healthcare providers to make independ-
ent and untested decisions regarding allocation of
scarce resources. Enactment of this modified med-
ical malpractice standard would help ensure that
healthcare personnel and organizations are duly
protected from responsibility for deviation from
the normal standard of care due to circumstances
entirely beyond their control. Such liability protec-
tion would assuage rampant malpractice liability
fears that have been identified as a tremendous
barrier to healthcare workers’ willingness to con-
tinue providing care during a pandemic influenza
outbreak.

Finally, the physician community also supports
Recommendation 1.4, which requests healthcare
licensing boards to develop formal guidelines
addressing the ethical duty to provide care during
emergencies including pandemic influenza out-
breaks. The formation of these guidelines by
licensing boards rather than the General Assembly
would ensure that each profession’s individual
scope of practice and particular characteristics are
taken into consideration. It would also help ensure

that the concerns of all stakeholders are consid-
ered and taken into account.

Much uncertainty remains regarding society’s
reaction to pandemic influenza or other infectious
disease outbreaks that may occur. Such events will
significantly test the current system of organized
healthcare and present many professional and eth-
ical dilemmas for healthcare personnel and organ-
izations. North Carolina physicians are committed
to working cooperatively with federal, state, and
local government entities, as well as healthcare
personnel and organizations, to provide the best
quality healthcare possible to all patients during
such crises.

GARDNER IS ASSISTANT COUNSEL OF
HEALTH POLICY FOR THE NORTH
CAROLINA MEDICAL SOCIETY.

Pandemic Flu For Health Care Lawyers: Are We Ready?
Pandemic Flu as a potential worldwide crisis has been a topic of discussion among public health organizations and the
news media since the first outbreak of the avian flu virus in Southeast Asia. Some organizations have issued guidelines
and taken other preparatory steps. But many of these efforts have resulted in generic, goal-oriented guidelines that
offer few specifics on how we should prepare and how we will respond as a nation to the expected pandemic flu out-
break. As lawyers advising healthcare providers, we are even less prepared. This mini-seminar will examine some of the
complex and difficult issues we, as healthcare counsel, will face in the event of a pandemic flu outbreak, explore possi-
ble responses, and identify resources available for counsel as we prepare for our role in a potential healthcare crisis
unlike any we’ve experienced.

Date: June 20, 2007
Time: 12 - 2 p.m.

Location: Offices of Poyner & Spruill, 3600 Glenwood Avenue, Raleigh, NC  27612

Hold this date. Details and registration information to follow.
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N.C. Senate Bill 1046
An Effort to Promote Patient Self-Determination with Respect to Medical Treatment 
at the End of Life

BY MELANIE G. PHELPS

Background
Over two years have passed since the Terri

Schiavo tragedy gripped the world’s attention. Like
the heartwrenching, high-profile cases of Karen
Quinlan and Nancy Cruzan, Terri Schiavo’s plight
highlighted the importance of communicating
one’s desires with respect to medical treatment at
the end of life. 

As the Terri Schiavo case unfolded, two organi-
zations embarked on parallel journeys to improve
the ability of patients in North Carolina to ensure
that their wishes with respect to end of life, health-
care decisions are determined, documented, and
carried out. 

The North Carolina Bar Association (NCBA), at
the request of two North Carolina senators, began
to re-examine North Carolina’s advance health
directives and related laws to improve the clarity
and utility of the statutes and statutory health direc-
tive forms. A workgroup with representation from
the Elder Law, Estate Planning and Fiduciary Law,
and Health Law Sections of the NCBA, as well as the
N.C. Medical Society (NCMS), was convened to
review the current laws and make suggested
improvements.

Meanwhile, the NCMS looked at developing for
seriously ill patients a portable physician’s order
form similar to the portable do not resuscitate
(DNR) order form but much more comprehensive
in scope. After studying similar forms from Oregon
(Physician Order for Life Sustaining Treatment or
POLST) and West Virginia (Physician Order for
Scope of Treatment or POST), a subcommittee of
the NCMS Ethical and Judicial Affairs Committee
created a draft form for North Carolina. This draft
was then vetted by a large multi-disciplinary task
force that included representatives from the N.C.
Hospital Association (NCHA), the N.C. Health Care
Facilities Association (NCHCFA), the NCBA (Elder
Law, Estate Planning and Fiduciary Law, and Health
Law Sections), the Carolinas Center for Hospice
and End of Life Care, the N.C. Nurses Association,
the N.C. Medical Directors Association, N.C.
Division of Health and Human Services (Division of
Aging, and Office of Emergency Medical Services),
the Family Policy Council and others. As a result of
the input from the task force, numerous changes
were made to the form, and the form was named
MOST-Medical Order for Scope of Treatment. 

SB 1046: A Joint Endeavor
Earlier this year, the NCBA effort to revise the

advance health directives legislation and the NCMS
effort to create the MOST form were joined togeth-
er in Senate Bill 1046—An Act to Clarify the Rights
to Make Advance Directives and to Designate
Health Care Agents and to Improve and Simplify the
Means of Making these Directives and
Designations. The bill is sponsored by Sen.
Fletcher Hartsell Jr., an attorney; Sen. William
Purcell, a physician; Sen. R.C. Soles Jr., an attorney;
and Sen. James Forrester, a physician. Two lawyers,
two physicians. Two Democrats, two Republicans.
The bill is supported by the NCBA, the NCMS, the
NCHA, the NCHCFA, and the Carolinas Center for
Hospice and End of Life Care, among others.

Senate Bill 1046 is a 27-page bill, with 29 sec-
tions, covering a wide array of general areas.
www.ncleg.net/Sessions/2007/Bills/Senate/HTM
L/S1046v3.html.

Conflicts Between 
Living Will and Health Care
Power of Attorney
The first issue addressed by SB 1046 is the con-

flict that exists between the Health Care Power of
Attorney Article, N.C.G.S. Section 32A-15 et seq.,
enacted in 1991, and the Right to a Natural Death
(Living Will) Article, N.C.G.S. Section 90-320 et
seq., enacted in 1977. Current law indicates that,
in the event of such a conflict, the provisions of the
Right to a Natural Death Article control. When the
Health Care Power of Attorney Article was enacted
into law, many lawyers thought that the Health Care
Power of Attorney form would replace the Living
Will. 

Many people, however, execute both docu-
ments. Some of these people intend for the desig-
nated healthcare agent to have the final say on end-
of-life decisions, not understanding that the provi-
sions of the Living Will control. 

SB 1046 adds a provision to the statutory Living
Will form that allows the declarant to choose
whether his or her healthcare agent can override
the Living Will. Sections 1 and 11(c), SB 1046. As
this is only an issue if a person executes both
forms, this provision only appears in the statutory
Living Will form in order to minimize the potential

for further conflict (i.e., not choosing the same
option in both forms). 

Ability to Elect “Shall” 
Although the North Carolina Right to a Natural

Death Act, N.C.G.S. Section 90-321, recognizes that
an individual has a right to a peaceful and natural
death and that a patient or his or her representa-
tive has the fundamental right to control the deci-
sions relating to the rendering of his or her own
medical care, it currently says that a healthcare
provider “may” withhold or discontinue care pur-
suant to an advance directive. In Section 11.(a) of
SB 1046, as well as in the proposed new statutory
Living Will form, which appears in Section 11.(c)
of SB 1046, the declarant can indicate that the
healthcare provider shall follow the instructions
set forth in the advance directive. A provision
exists, however, that allows an attending physician
to decline to honor a declaration to withhold or
withdraw life-prolonging measures:

if doing so would violate that physi-
cian’s conscience or the conscience-
based policy of the facility at which the
declarant is being treated; provided, an
attending physician who declines to
honor a declaration on these grounds
must not interfere, and must cooperate
reasonably, with efforts to substitute an
attending physician whose conscience
would not be violated by honoring a dec-
laration, or transfer the declarant to a
facility that does not have policies in force
that prohibit honoring the declaration.

Section 11.(e), SB 1046.

This provision would codify existing practice as
recognized by the North Carolina Medical Board in
its position statement, Advance Directives and
Patient Autonomy (www.ncmedboard.org). 

Healthcare Agents 
and Guardians
SB 1046 also addresses the authority of a

healthcare agent appointed pursuant to a Health
Care Power of Attorney versus the authority of a
court-appointed guardian of the person or general
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guardian. Current law provides that once the court
appoints a guardian, the healthcare power of attor-
ney ceases to be effective, even though the patient,
when he or she was competent, may have explicit-
ly chosen a particular person to make healthcare
decisions for him or her. N.C.G.S. Section 32A-
22(a).

SB 1046 in Sections 4, 6.(b), 8 and 9 seeks to
give the person designated as healthcare agent, to
the extent authorized in the Health Care Power of
Attorney, priority over a person’s court-appointed
guardian of the person or general guardian for
making decisions about medical care including the
withholding or withdrawing of life-prolonging
measures. However, SB 1046 adds that “the court
may suspend the authority of the healthcare agent
for good cause shown, provided that the court’s
order must direct whether the guardian shall act
consistently with the Health Care Power of Attorney
or whether and in what respect the guardian may
deviate from it.” Section 4, SB 1046. The bill also
clarifies that a court-appointed guardian of the
person or general guardian does not have author-
ity to revoke a Living Will. Section 11.(d), SB 1046. 

Extent of Healthcare 
Agent’s Authority
SB 1046 endeavors to give the healthcare agent,

to the extent authorized by the Health Care Power
of Attorney, priority over the person named execu-
tor and a court-appointed guardian or general
guardian in making arrangements for disposition
of remains and funerals, unless the Clerk of Court
permits the guardian to suspend the authority of
the healthcare agent. Sections 15, 18, 19.(a),
19.(b), SB 1046.

Clarity of Language 
in Statutes
A common complaint from patients is that the

current language used in the statutes to define
when and what treatments may be withheld is
ambiguous. See N.C.G.S. Sections 90-321, 322. SB
1046 would update and clarify this terminology. In
Sections 2.(b), 2.(c), 3, 5.(a), 6.(b), 10, 11.(a),
11.(c), 11.(d), 11.(e), 12, and 14 of SB 1046, the
term “life-prolonging measures” replaces the
terms “life-sustaining procedures” and “extraordi-
nary means.” “Life-prolonging measures” include
the use of artificial nutrition and hydration.
Sections 2.(c), and 11.(a), SB 1046. This termi-
nology change is intended to reflect more accu-
rately the measures available in end-of-life situa-
tions. 

In addition, Section 11.(a) of SB 1046 would
amend N.C.G.S. Section 90-321, to remove the
terms “terminal and incurable” and “persistent

vegetative state,” which are currently used to
describe the declarant’s triggering condition. In
place of these terms, SB 1046 proposes the follow-
ing: “incurable or irreversible condition that will
result in the declarant’s death within a relatively
short period of time,” “unconscious and, to a high
degree of medical certainty will result in the
declarant’s death within a relatively short period of
time,” and “suffers from advanced dementia or any
other condition resulting in the substantial loss of
cognitive ability and that loss, to a high degree of
medical certainty, is not reversible.” These terms
are more descriptive of the triggering conditions
and do not broaden the scope of those triggering
conditions.

SB 1046 also attempts to update and conform
the language of the 30-year-old Right to Natural
Death statute and the 16-year-old Health Care
Power of Attorney statute. Sections 1, 2.(b), 2.(c),
3, 5.(a), 6.(b), 10, 11.(a), 11.(b), 11.(c), 11.(d),
11.(e), and 14, SB 1046.

Clarity and Simplicity 
of Sample Forms
SB 1046 would enhance a person’s ability to

use the Living Will and Health Care Power of
Attorney forms, as it makes them more under-
standable and clarifies the options available. While
Sections 6.(a) and 11.(b) of SB 1046 repeal the
current statutory Health Care Power of Attorney
and Living Will forms, Sections 6.(b) and 11.(c) of
SB 1046 provide new statutory forms. 

MOST
SB 1046 would amend N.C.G.S. Section 90-

21.17, which currently only addresses the use of
portable DNR orders, to include the Medical Order
for Scope of Treatment form (MOST). N.C.G.S.
Section 90-21.17 provides immunity for healthcare
providers who rely in good faith on a portable DNR
order, and now, the proposed MOST. Section 14,
SB 1046.

The proposed MOST includes fields for: the
name of the patient; the name and telephone num-
ber of the physician, physician assistant, or nurse
practitioner authorizing the order; the name and
contact information of the healthcare professional
who prepared the form with the patient or the
patient’s representative; information on who
agreed to the options selected on the MOST form;
a range of options for cardiopulmonary resuscita-
tion, medical interventions, antibiotics, medically
administered fluids and nutrition; a signature
block for the patient or the patient’s representative
to sign; effective date of the form and review dates;
and an advisory that the MOST may be revoked by
the patient or the patient’s representative. Like all
physician orders, the basis for the MOST must be

documented in the medical record. Section 14, SB
1046. 

Unlike a Living Will or a Health Care Power of
Attorney, which are patient-generated directives
requiring no health professional input or guid-
ance, MOST is a physician’s order that must be
completed by a healthcare professional in direct
consultation with the patient or the patient’s repre-
sentative. Unlike other physician orders, however,
MOST must be signed not only by the physician,
physician assistant, or nurse practitioner issuing
the order, but also by the patient or patient’s repre-
sentative as an extra precaution that the patient’s
wishes have been thoroughly considered. MOST is
designed to be portable and effective in any setting.
Section 14, 1046.

Like the advance directive forms, MOST is an
optional, nonexclusive procedure for ensuring a
patient’s wishes are carried out. While advance
directives tell healthcare providers what the patient
wants, MOST instructs healthcare providers what
level of care or treatment to provide.

Other Provisions
SB 1046 also includes provisions to:

Improve access to qualified witnesses in an
institutional setting by clarifying that only paid
employees-as opposed to volunteers-do not qualify
as a witness for purposes of attestation. Section
2.(d), SB 1046. 

Specifically state that it does not change N. C.
law with respect to forms already in existence.
Sections 5.(b), 11.(d), and 14, SB 1046.

Limit a healthcare agent’s ability to incur
unlimited costs with respect to anatomical gifts,
autopsy and disposition of remains. Section 3, SB
1046. 

Clarify that a form executed in another juris-
diction is valid in North Carolina “if it appears to
have been executed in accordance with the appli-
cable requirements of that jurisdiction or of this
State.” Sections 7, and 11.(e), SB 1046.

Spell out what constitutes a valid informed
consent and who can authorize consent on behalf
of a patient who lacks capacity to make or commu-
nicate healthcare decisions. Section 13, SB 1046. 

Provide uniformity to the priority list of per-
sons who can make decisions on behalf of a patient
who “lacks capacity to make or communicate
health care decisions….” Sections 12, 13, 14, 15,
19(a), SB 1046.

Study the issue of whether N. C. law should be
amended to allow a person to require life-prolong-
ing measures.

See BILL 1046 page 8
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Conclusion
With patient self-determination as its guiding

principle, SB 1046 aims to clarify a patient’s
options with respect to end-of-life treatment and to
ensure that a patient’s wishes are honored. While
there is no substitute for full and frank discussions
with loved ones and healthcare providers about
what a patient wants with regard to life-prolonging

measures as death approaches, advance directives
or portable physician orders are valuable tools to
ensure that the patient receives no more or less
than what he or she wants. By increasing the use of
advance directives that promote patient self-deter-
mination, perhaps the likelihood of another unfor-
tunate, high-profile case will be substantially
reduced. 

PHELPS IS ASSOCIATE GENERAL COUN-
SEL FOR HEALTH POLICY AT THE NORTH
CAROLINA MEDICAL SOCIETY. SHE
ACKNOWLEDGES THE CONTRIBUTIONS
TO THIS ARTICLE OF E. KNOX PROCTOR V
OF WARD & SMITH, P.A., JAMES E.
CREAMER OF BLANCO TACKABERY COMBS
& MATAMOROS, P.A., AND LARRY H.
ROCAMORA OF MCPHERSON &
ROCAMORA, PLLC.
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Case Law Update
BY WILLIAM W. STEWART JR., JAMES R. HOLLAND AND WILLIAM R. FORSTNER

North Carolina 
Court of Appeals

Hayes v. Premier Living, Inc., __ N.C. App.
__, 641 S.E.2d 316, No. 06-661 (Feb. 20, 2007) 

FACTS: Plaintiff filed a complaint alleging the
wrongful death of a nursing home resident. During
discovery, Plaintiff requested incident reports docu-
menting the resident’s history of falls. The facility
refused to provide the reports under a claim of priv-
ilege. Hayes v. Premier Living, Inc., __ N.C. App.
__, 641 S.E.2d 316, 317 (2007). None of the nurs-
es who prepared the reports were members of the
facility’s peer review or quality assurance commit-
tee. Plaintiff filed a motion to compel production of
the incident reports, and the facility filed a motion
for protective order. The facility contended that the
incident reports were privileged because they were
subject to consideration by the facility’s quality
improvement or peer review committee, known as
the CQI team. The facility also contended that the
reports were produced to improve the quality of
care at the facility. 

The trial court denied the facility’s motion and
granted Plaintiff’s motion because “’[D]efendants
failed to produce any evidence that the incident
reports (1) were part of the proceedings of its med-
ical review committee, (2) were records and mate-
rials produced by its medical review committee, or
(3) were considered by its medical review commit-
tee.’” Id. at 318. The facility appealed these rulings.

ANALYSIS: The Court of Appeals (the Court),
after determining that the interlocutory ruling could
be appealed because it affected a substantial right,
upheld the trial court’s ruling that incident reports
prepared by nurses who are neither on a peer
review committee nor drafting the report at the
request of such a committee, are not privileged and
are discoverable. While the Court recognized that

the purpose of the peer review privilege was to
ensure candor in a professional evaluation of a
provider’s practice, the Court determined that the
incident reports at issue fell outside the purview of
the protection. Specifically the Court noted that the
facility failed to present any evidence showing that
the reports were “(1) part of the CQI team’s pro-
ceedings, (2) produced by the CQI team, or (3)
considered by the CQI team as required by N.C. Gen.
Stat. § 131E-107.” Id. at 319.

The Court explicitly rejected the facility’s con-
tention that an automatic privilege extends to any
materials that are subject to review by a peer review
committee or are produced in order to improve
performance. Instead, the Court required that the
records “actually” be “part of the team’s proceed-
ings, produced by the team, or considered by the
team.” Id. The opinion indicated that peer review
protection extends to only the “three limited classes
of documents” spelled out in the statute, namely
“the proceedings of a quality assurance, medical, or
peer review committee, the records and materials it
produces and the materials it considers.” N.C.G.S
Section 131E-107(b) (2007). The Court insisted
that a reviewing court must consider the actual pro-
duction and use of documents in each case to deter-
mine whether they are subject to the peer review
privilege.

Crocker v. Roethling, ___ N.C. App. ___, 642
S.E.2d 549, 2007 WL 968742, No. COA06-802
(April 3, 2007) (unpublished)

FACTS: During delivery, Plaintiffs’ child suffered
from shoulder dystocia, a condition in which the
child’s shoulder becomes lodged against the pelvis
of the mother, inhibiting natural passage through the
birth canal. The child was resuscitated upon deliv-
ery, but died two weeks later. Plaintiffs filed a med-
ical malpractice suit against H. Peter Roethling,

M.D., the Plaintiffs’ obstetrician, and his practice,
Wayne Women’s Clinic, P.A. (collectively
Defendants). Defendants’ filed a motion for summa-
ry judgment and a supporting affidavit of Dr.
Roethling.  Plaintiffs filed an opposing motion with
an affidavit of their expert, Dr. John P. Elliott.
Defendants argued that summary judgment was
proper because Plaintiffs failed to offer competent
evidence of the standard of care and of proximate
cause. The trial court excluded all testimony of
Plaintiffs’ expert, Dr. Elliott, and granted summary
judgment in favor of Defendants. Plaintiffs appealed
the trial court’s order.

ANALYSIS: The North Carolina Court of Appeals
(the Court) affirmed the trial court’s order granting
summary judgment. The Court found that the record
did not include sufficient facts tending to support Dr.
Elliott’s conclusion that he is “’familiar with the pre-
vailing standard of care for handling shoulder dysto-
cia in the same or similar community to Goldsboro,
North Carolina in 2001….” Crocker v. Roethling,
___ N.C. App. ___, 642 S.E.2d 549, 2007 WL
968742, at **3 (Apr. 3, 2007). The Court deter-
mined that the facts pertaining to Dr. Elliott’s qualifi-
cations to give an opinion only established that he
has practiced in much larger hospitals than those
found in Goldsboro, North Carolina. Plaintiffs did
not show that Dr. Elliott was “familiar with a com-
munity that is similar to [D]efendants’ community in
regard to physician skill and training, facilities,
equipment, funding, and also the physical and finan-
cial environment of a particular medical communi-
ty.” Id. Because Dr. Elliott was Plaintiffs’ sole expert
regarding the applicable standard of care, the Court
concluded that Plaintiffs could not satisfy their bur-
den under N.C.G.S Section 90-21.12 and the trial
court properly entered summary judgment in favor

See UPDATE page 9
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of Defendants.    

Handa v. Munn, ___ N.C. App. ___, 642
S.E.2d 540, No. COA06-808 (April 3, 2007)

FACTS: Narindra Hath Handa (Mr. Handa) and
his wife, Yashula Handa (Mrs. Handa) (collectively
Plaintiffs) filed an action against Albert Munn, III,
M.D. (Dr. Munn) and Capital Eye Center, P.A. (col-
lectively Defendants). The complaint alleged that Mr.
Handa is effectively blind in his right eye and cannot
perform many ordinary tasks because of
Defendants’ negligence. Beginning in 2000, Mr.
Handa was a patient of Defendants. At that time, Mr.
Handa’s vision in his right eye was correctable to
20/20, and he was able to perform ordinary tasks.
On his own initiative, Dr. Munn recommended
implantation of an artificial intraocular lens in Mr.
Handa’s right eye. Dr. Munn advised Mr. Handa that
the surgery was very simple. Prior to surgery, Mr.
Handa signed an informed consent document,
although he asserted that he was physically unable to
read it and the action of Defendants in obtaining the
consent was not in accordance with appropriate
standards. During the surgery, Dr. Munn discovered
that Mr. Handa’s posterior lens capsule had been
partially removed in a prior cataract surgery. Dr.
Munn continued with the surgery. After the surgery,
Mr. Handa did not recover his vision in his right eye.
Dr. Munn performed a second surgery, but Mr.
Handa’s vision did not return to its pre-surgical
level. Dr. Munn referred Mr. Handa to Duke Eye
Center, where he began a long course of treatment.
Mr. Handa underwent a cornea transplant at Duke
Eye Center, but was not able to recover functional
vision in his right eye. 

Defendants filed two motions for summary judg-
ment, encompassing all issues. The trial court grant-
ed Defendants’ motion for summary judgment on all
liability issues other than Plaintiffs’ allegations
regarding the lack of informed consent. The trial
court entered another order granting Defendants’
motion for summary judgment on the remaining lia-
bility issue of informed consent. Plaintiffs appealed
the order on the issue of informed consent.   

ANALYSIS: The North Carolina Court of Appeals
(the Court) reversed the trial court’s order granting
summary judgment on the issue of informed con-
sent. The Court determined that genuine issues of
material fact exist regarding whether the informed
consent standard set forth in N.C.G.S. Section 90-
21.13(a) was satisfied. To meet this statutory stan-
dard, a health care provider must provide sufficient
information about the proposed treatment and its
risks to conform to customary practice. In addition,
the statute requires the health care provider to
impart enough information to permit a reasonable

person to gain a general understanding of the pro-
cedure and the risks.

The Court found that there was an issue of fact as
to whether Mr. Handa had a general understanding
of the usual and most frequent risks and hazards
inherent in the proposed procedure. Specifically, the
Court referenced that Mr. Handa testified he could
not read the consent form due to blurry vision, that
no one reviewed the consent form with him, and that
he was only consenting to the surgery by signing the
form because he believed the surgery was risk free.
In addition, Mrs. Handa testified that Dr. Munn spent
no more than five minutes with her and Mr. Handa,
and Dr. Munn stated that the surgery was a “very
simply procedure.”

The Court also rejected Dr. Munn’s contentions
that Plaintiffs’ expert witness was not qualified to
offer opinions regarding the standard of practice for
obtaining proper informed consent. The Court was
persuaded that the professional experience of
Plaintiffs’ expert was sufficient and that Greensboro
is a “similar community” to Raleigh as required by
N.C.G.S. Section 90-21.13(a). 

Winebarger v. Peterson, ___ N.C. App. ___,
642 S.E.2d 544, No. COA06-734 (April 3, 2007)

FACTS: Two days before expiration of the statute
of limitations, Plaintiff filed a wrongful death claim
based on alleged medical malpractice. The com-
plaint included a certification that the medical care
provided had been reviewed by a person expected to
testify as an expert. Such certification is required by
North Carolina Rule of Civil Procedure 9(j) (Rule
9(j)). During discovery, Defendant learned that the
certifying expert was not contacted until after the fil-
ing of the complaint. Defendant moved for summa-
ry judgment on the ground that Plaintiff had not
complied with Rule 9(j). 

Plaintiff filed a voluntary dismissal under Rule
41(a) (see N.C.G.S. Section 1A-1, Rule 41(a)
(2007)) as a matter of right and re-filed her claim
several months later.. Defendant again confirmed
that the timing of the Rule 9(j) certification by
Plaintiff’s expert witness was after the initial com-
plaint was filed. Therefore, Defendant filed a sum-
mary judgment motion citing Plaintiff’s failure to
comply with Rule 9(j). The trial court granted
Defendant’s motion and Plaintiff appealed. 

ANALYSIS: The Court of Appeals (the Court) held
that a medical malpractice plaintiff may not extend
the Rule 9(j) certification period by voluntarily dis-
missing his or her case and re-filing within one year.
The Court determined that Rule 9(j) was an
absolute bar to any plaintiff who did not comply with
its terms. The Court cited a North Carolina Supreme
Court case holding that an amended complaint filed

after the Rule 9(j) certification deadline must be
dismissed. Thigpen v. Ngo, 355 N.C. 198, 558
S.E.2d 162 (2002). Also, the Court relied upon an
earlier panel’s decision, which held that certification
by a witness who would not qualify as an expert wit-
ness in North Carolina required dismissal.
Robinson v. Entwistle, 132 N.C. App. 519, 512
S.E.2d 438, disc. review denied 350 N.C. 595, 537
S.E.2d 482 (1999).  The Court’s decisions indicate
that Rule 9(j) will be interpreted strictly, thus
requiring a plaintiff to obtain an effective expert
review prior to his or her initial filing of a medical
malpractice complaint. 

The Court refused to hear Plaintiff’s constitution-
al challenge to Rule 9(j), holding that it was not
properly presented to the trial court or preserved
for appeal. But see Anderson v. Assimos, 146
N.C. App. 339, 553 S.E.2d 63 (2001), vacated in
part and appeal dismissed by 356 N.C. 415, 572
S.E.2d 101 (2002) (addressing the constitutionality
of Rule 9(j)). 

Fourth Circuit 
Court of Appeals

Braswell v. Haywood Regional Medical
Center, No. 06-1360 (4th Cir. April 26, 2007)
(unpublished)

FACTS: W. Kelley Braswell (Braswell) brought an
action under 42 U.S.C. Section 1983, the federal civil
rights statute, against state-owned Haywood
Regional Medical Center (the Hospital), its chief of
staff and members of the peer review group (collec-
tively Defendants). Braswell, who had medical priv-
ileges at the Hospital, alleged that his privileges were
revoked in retaliation for exercising his First
Amendment rights and that the summary suspension
of his privileges violated his due process and con-
tractual rights. Braswell wrote two letters setting
forth his opinion that the Hospital was recruiting too
many general surgeons. Braswell contended that
Haywood County (the County) could not support
two additional general surgeons. At the time,
Braswell was recruiting a general surgeon, and the
other three surgeons in the County were jointly
recruiting another general surgeon. Braswell sent
one of his letters to the chairman of the Hospital’s
finance committee and the other letter to the com-
peting general surgeon candidate. The competing
general surgeon candidate subsequently accepted
an offer of employment outside of the County

The Hospital’s Board of Commissioners was dis-
pleased that Braswell sent the letter to the general
surgeon candidate. Braswell contended that the

See UPDATE page 12
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The New Federal Rules on 
Electronic Discovery
BY CLIFTON L. BRINSON

Lawsuits can be won or lost based on how a
party handles its electronic information. Failure to
maintain and organize the plethora of electronic
information—such as e-mails, word processing
documents, spreadsheets, databases, and so
forth—generated by even a small business can have
disastrous consequences in litigation. Helpful evi-
dence may be lost, or, conversely, potentially harm-
ful evidence may be retained unnecessarily. A disor-
ganized system for maintaining electronic informa-
tion can also significantly increase the cost of
responding to document requests during litigation,
which in turn gives the other side a powerful tool to
force settlement. Finally, failure to retain electronic
documents that are relevant to a lawsuit can lead to
severe sanctions, including monetary sanctions
and/or an instruction to the jury that it may assume
the worst about the missing documents.

The importance of properly maintaining and
controlling electronic information has been high-
lighted by recent amendments to the Federal Rules
of Civil Procedure. The rule changes have obvious
consequences in litigation, but they also have impli-
cations for how a business should handle electron-
ic information before litigation occurs.

Summary of Key Rule Changes
On Dec. 1, 2006, a number of changes to the

Federal Rules of Civil Procedure regarding discovery
of electronic documents became effective. Some of
the key changes are summarized below. 

Discovery Plan Conference - Rule 26(f)
One major revision involves Rule 26(f), pur-

suant to which parties are now required at the
beginning of a case to discuss, with each other and
ultimately with the court, issues regarding the
preservation and production of electronic informa-
tion.

By way of background, shortly after litigation is
initiated in federal court, the parties are required to
have a discovery plan conference. This conference,
which is mandated by Rule 26(f), covers topics such
as the number of depositions to be allowed, the
dates on which expert witnesses must be disclosed,
and the cut-off date for discovery. The parties must
attempt to reach agreement on these issues, and to
the extent they cannot agree, they present their com-
peting positions to the court for resolution. The
court then enters an order governing discovery in

the case.
The recent amendments change the Rule 26(f)

conference to include a discussion of “any issues
relating to preserving discoverable information.”
Fed. R. Civ. P. 26(f). This applies to all forms of
information, but is particularly relevant to electron-
ic information. Preserving electronic information
presents unique challenges. Many businesses rou-
tinely delete or overwrite electronic information on
servers or back-up tapes, sometimes through auto-
matic means. Further, electronic documents contain
“metadata” (i.e., general information about a file
which is embedded in the electronic file, such as
date of creation, author, and document history) that
can be altered or lost, even if the rest of the docu-
ment is preserved intact. Finally, an entity’s electron-
ic information can reside in any number of dis-
parate locations—on individual hard drives, on
servers, on back-up tapes, on home computers, and
so forth. As a result, preserving electronic informa-
tion can be time consuming and expensive.

The amended Rule 26(f) also requires parties to
discuss “any issues relating to disclosure or discov-
ery of electronically stored information, including
the form or forms in which it should be produced.”
Fed. R. Civ. P. 26(f). Electronic information can be
produced to an opposing party in a number of dif-
ferent forms, each of which has costs and benefits.
It can be produced in “native” format, meaning
streams of electrons on discs or tapes exactly as
stored on the producing party’s computer.
Alternatively, electronic information can be pro-
duced as “.tif” files (other similar file formats
include “.pdf” and “.jpeg”) that, in essence, are
electronic pictures of the document being pro-
duced. Documents produced in “.tif” format, unlike
those produced in native format, can readily be
searched and labeled. However, also unlike native
format, documents in “.tif” format usually result in
the loss of metadata. Finally, parties can produce
electronic information the old-fashioned way—by
printing out and providing the paper documents.

Issues regarding the form of production are par-
ticularly challenging when information is main-
tained by a party in a form accessible only to that
party—for example, where the information can be
read only by a software program that is in the exclu-
sive possession of the producing party. Under these
circumstances, courts have sometimes allowed the
opposing party to use the producing party’s facilities

to review the desired information.

Form of Production - Rule 34(b)
As discussed above, parties are now required to

discuss at the discovery conference the form in
which electronic information will be produced. In
many cases, however, it may be difficult to discuss
the form of production in the abstract—i.e., apart
from the context of particular document requests.
The desired format of production, for both plaintiff
and defendant, may vary depending on the informa-
tion being sought.

Accordingly, amended Rule 34(b) states that
individual requests for documents “may specify the
form or forms in which electronically stored infor-
mation is to be produced.” Fed. R. Civ. P. 34(b). The
responding party may object to the requested form
of production, but must state reasons for its objec-
tion. “If objection is made to the requested form or
forms for producing electronically stored informa-
tion—or if no form was specified in the request—
the responding party must state the form or forms it
intends to use.” Fed. R. Civ. P. 34(b).

Accessible Versus Inaccessible
Information - Rule 26(b)(2)(B)

Electronic information is often stored in loca-
tions that make it very difficult (read: expensive) to
access. For example, documents that have been
“deleted” may nevertheless still exist, at least in par-
tial form, on a computer hard drive. Restoring such
documents from the hard drive is, however, a signif-
icant undertaking. Similarly, when an entity switches
from one type of software to another, it may still have
electronic information in “legacy” format—i.e., a
format that is accessible only by software that the
entity no longer owns. As another example, many
entities use back-up tapes to protect electronic
information in the event of a disaster affecting the
entity’s computer systems. These tapes were, howev-
er, designed only for emergencies, and retrieving
data from them is time-consuming and costly.

Amended Rule 26(b)(2)(B) addresses this
issue by providing that “[a] party need not provide
discovery of electronically stored information from
sources that the party identifies as not reasonably
accessible because of undue burden or cost.”
Simply asserting that the information is “not reason-

See DISCOVERY page 11
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ably accessible,” however, may not be sufficient. If
the requesting party challenges this assertion, “the
party from whom discovery is sought must show that
the information is not reasonably accessible
because of undue burden or cost.” Fed. R. Civ. P.
26(b)(2)(B). This is ordinarily done through affi-
davits from information technology personnel and
others detailing the cost, both in money and time, of
accessing the information. Even if the producing
party can show that the information is not reason-
ably accessible, the requesting party can still require
production of the information “if the requesting
party shows good cause.” Fed. R. Civ. P.
26(b)(2)(B). The court, however, may impose con-
ditions on the discovery, including requiring the
requesting party to pay some or all of the costs of
accessing the information.

E-Discovery in State Courts
The North Carolina state courts have not yet

adopted or proposed amendments dealing specifi-
cally with electronic discovery. However, the same
issues that are addressed by the new federal rules—
e.g., form of production, production of inaccessible
information—can and do arise in state court, and
federal practice in this regard is likely to have at
least some effect on how state court practice devel-
ops. Furthermore, the North Carolina Business
Court, a specialized state court that handles complex
business cases, has recently adopted a number of
rules and issued some key opinions dealing with
electronic discovery. See Business Court Rule 17.1;
Analog Devices, Inc. v. Michalski, 2006 NCBC
14 (analyzing application of North Carolina Rules of
Civil Procedure to electronic discovery); Bank of
America Corp. v. SR Int’l Business Ins. Co.,
Ltd., 2006 NCBC 15 (same).

Pre-Litigation Implications
Although the amendments to the Federal Rules

of Civil Procedure apply directly to litigation, they
provide valuable lessons on what entities should do
prior to litigation. First among these is to implement
and maintain a document retention policy. Such a
policy must be custom tailored for the individual
entity and must take many things into account,
including relevant statutes and regulations (particu-
larly in a heavily regulated industry such as health
care) regarding documents to retain and minimum
retention periods for such documents and business
needs. A document retention policy should also set
forth the procedures to follow when litigation arises.
The policy should ensure that relevant documents
are preserved for as long as a risk of litigation exists.
It should also, to the extent possible, control the vol-
ume of electronic information retained and the types
of places in which such information is stored, there-
by reducing the burden in litigation of preserving
key information and responding to discovery
requests. For example, if an entity’s back-up tapes
are used solely for emergency recovery purposes
(and not storage of information), then the entity can
avoid accessibility disputes under Rule
26(b)(2)(B) by ensuring that relevant documents
are unlikely to be located exclusively on a back-up
tape.

Additionally, entities must be sensitive to the
need to issue a “litigation hold” as soon as a dispute
arises. By law, a duty to preserve evidence arises as
soon as a person is aware that the evidence may be
relevant to future litigation. See, e.g., Arndt v. First
Union Nat’l Bank, 170 N.C. App. 518, 527-30
(2005). This duty can, and often does, arise well
before an actual complaint is filed in court. Once lit-
igation is reasonably foreseeable, an entity must take
steps to preserve documents, including electronic
documents, that are relevant to the dispute. This
includes identifying the key players and issues in the
dispute and notifying the people who have custody
of relevant documents of their duty to preserve

them. In this way, a party can be fully prepared at the
Rule 26(f) conference to discuss “any issues relat-
ing to preserving discoverable information.” More
importantly, the party can avoid possible sanctions
for “spoliation,” which refers to the destruction of
relevant evidence. Sanctions for spoliation include
fines and an instruction to the jury that it may pre-
sume the evidence was destroyed because it con-
tained information damaging to the destroying party.
Well-executed litigation holds, combined with clear
and consistently enforced document retention poli-
cies, are the best safeguards against spoliation sanc-
tions.

Conclusion
The recent amendments to the Federal Rules of

Civil Procedure are an acknowledgement of the dif-
ferences between electronic and paper documents
and the significance of those differences in litigation.
Those differences can create traps for the unwary,
and require entities actively to manage their elec-
tronic information so as to avoid being snared when
litigation strikes. 
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Editors’ Comments: As always, we are provid-
ing this periodic column to share information
about new developments in our members’ prac-
tices. If you have recently moved or changed
positions, please let the editors know, and we
will publish your information so that our mem-
bers may all keep in touch. The editors may be

reached via e-mail at gary.bruce@msj.org (Gary
Bruce); kfurr@wyrick.com (Kelly Furr); and
jmarkham@smithlaw.com (Jennifer Markham).

Mayelin Prieto-Gonzalez has joined Kennedy
Covington’s health team as an associate in the
Research Triangle Park office. She may be contact-

ed at mprieto-gonzalez@kennedycovington.com
or (919) 466-1126.

Leighton Roper has joined Duke University’s
Office of Counsel. He may be contacted at
leighton.roper@duke.edu or (919) 684-3955. 
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Hospital immediately started to retaliate against him.
Braswell argued that the surgeons in the competing
practice refused to assist him in surgery and that the
Hospital’s chief of staff became openly hostile. In
July 2000, the Hospital’s Board denied Braswell’s
application for privileges to perform laparoscopic
gastric bypass surgery.

At the end of 2002, Braswell performed a stan-
dard gastric bypass surgery on a patient, who suf-
fered post-operative complications. Braswell
refused recommendations from consulting doctors
that he transfer the patient to another facility. The
Hospital’s chief of staff confronted Braswell about
transferring the patient, and Braswell responded
with expletives. As a result of this experience and
concerns over Braswell’s care of other patients,
Braswell’s surgical privileges were summarily sus-
pended. Braswell requested a hearing to review the
Hospital’s decision. A Fair Hearing Committee con-
ducted a hearing, and concluded other avenues of
corrective action should have been investigated
prior to summary suspension. Despite the
Committee’s recommendation, the Hospital’s
Medical Executive Committee voted to continue the
suspension of Braswell’s privileges. This decision
was adopted by the Hospital’s Board.

Braswell brought claims under 42 U.S.C. Section
1983 for First Amendment retaliation and alleged

violations of his due process rights. He also brought
state law claims for defamation, breach of contract,
and tortuous interference with contractual relations.
The district court dismissed the tortuous interfer-
ence claim and granted summary judgment in favor
of the Defendants on the remaining claims. Braswell
appealed the district court’s grant of summary judg-
ment on his two Section 1983 claims and his state
law breach of contract claim. 

ANALYSIS: The Fourth Circuit Court of Appeals
(the Court) affirmed the district court’s order grant-
ing summary judgment to Defendants. The Court
found that Braswell was a public employee and con-
cluded that his speech was not protected. In reject-
ing Braswell’s contention that he was not a public
employee, the Court determined that Braswell, like
all staff doctors, is similar to an independent con-
tractor for the state-owned Hospital, and thus a pub-
lic employee for First Amendment analysis. In find-
ing that Braswell’s letters were not protected speech,
the Court reasoned that the Hospital’s duty to pro-
vide quality health care outweighed Braswell’s inter-
est in expressing concerns about the Hospital’s
efforts to recruit surgeons. The Court also conclud-
ed that it was reasonable for the Hospital to take
action summarily to ensure patient safety.

In rejecting Braswell’s breach of contract claim,
the Court determined that the Hospital’s action was

protected by immunity under the Health Care
Quality Improvement Act (HCQIA), 42 U.S.C.
Section 11101 et seq.  The Court found that Braswell
could not overcome the presumption that the action
taken by the Hospital’s professional review commit-
tee was reasonable. The Court focused on the
numerous committees that reviewed Braswell’s
major surgical procedures, and found that the pro-
cedures were fair under the circumstances. The
Court also was persuaded that “the Hospital acted
with the reasonable belief quick action was neces-
sary to protect the safety of the patients.” Braswell
v. Haywood Regional Medical Ctr., No. 06-1360,
p. 19 (4th Cir. April 26, 2007). 
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