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Most Americans have strong views on
end-of-life care and, when asked, say they
would not want to be kept alive artificially by
medical interventions if they suffered from a
terminal illness or had severe dementia. A
2003 study by the Agency for Healthcare
Research and Quality (“AHRQ”) found that
upwards of 72 percent of respondents would
refuse cardiopulmonary resuscitation,
mechanical respiration, intravenous fluids,
and artificial nutrition if they had dementia.
Those numbers rose to 82 percent or higher
when respondents were asked to assume they
had dementia and a terminal illness.

Ironically, however, relatively few
Americans plan for end-of-life issues by
expressing their wishes through advance
directives. The AHRQ study found that
less than 50 percent of severely or terminal-
ly ill patients execute advance directives.
Only 12 percent of people who execute
advance directives discuss them with their
doctors, and over 65 percent of physicians
are unaware of the advance directives that
actually have been executed by their
patients. See “Advance Care Planning:
Preferences for Care at the End of Life”
www.ahrq.gov/research/endliferia/endria.htm.

These problems are compounded by the
fact that both family members and health
care providers often guess wrong about what
their loved ones or patients would want if
faced with incurable, terminal illnesses, per-
manent comas, or severe dementia. The
AHRQ study found that doctors were accu-
rate in predicting patient preferences only
about 65 percent of the time and tended to
provide less treatment than their patients
otherwise would have requested. Surrogates

North Carolina 
General Assembly Overhauls
Advance Directives Laws
BY KENNETH L. BURGESS

As a registrant of
the AHLA annual
conference this year, I
was excited to see that
Harvard surgeon Atul
Gawande, M.D., was
the keynote speaker.
Imagine, then, how
much more enthused I
was upon receiving a
copy of his new book, Better, in advance of
his presentation. A few years ago, shortly
after Dr. Gawande completed his residency,
I had the pleasure of hearing him give a pres-
entation on his first book, Complications.

What is so compelling about Dr.
Gawande is that he writes and speaks about
topics intimately familiar to those of us in
the healthcare industry but does so in a
frank and disarming manner. He discusses,
for example, the guesswork of a young sur-
geon doing a procedure for the first time,
and the simple task of hand washing. We
know that hand washing prevents nosoco-
mial infections, yet few (if any) providers do
it between every patient visit. 

Dr. Gawande, openly and non-defensive-
ly, discusses the challenges in healthcare
from a provider’s perspective. It is refreshing
to see the veil pulled back. Apparently, the
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who were family members, on the other hand,
tended to authorize more treatment than the
patient would otherwise have preferred, even
if the patient and the surrogate had previously
reviewed or discussed the patient’s advance
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Comments from page 1

general public appreciates it, too, as his first
book made The New York Times bestseller list
and his most recent book appears headed in
the same direction.

Believing, as I do, that this transparency
in confronting challenges with the healthcare
system will ultimately lead to betterment of
that system, I wonder if we, as attorneys,
could be more forthcoming about the legal
challenges affecting patient care. It is said that
healthcare is the second-most regulated
industry, after the nuclear industry. While
not having first-hand knowledge of nuclear
regulation, it is difficult to believe it could be
more voluminous or complex than that
which we, as health lawyers, attempt to tra-
verse. Legislators and policy makers often
have the best of intentions when they create
healthcare laws and regulations, aiming
mainly to promote patient safety and cost
efficiency. In practice, however, these goals
do not always come to fruition. 

Take, for example, the case of emergency
departments having mental health patients
awaiting placement in an appropriate facility.
Frequently, these patients are sent to a hospi-
tal ED by a local area program or communi-
ty portal only for medical clearance prior to
admission. Although many hospitals
throughout the state face overcrowded EDs,
some hospitals do not return these mental
health patients to the area programs, even
after furnishing comprehensive medical
screening examinations, due to concerns that
they could face fines and penalties under the
Emergency Medical Treatment and Active
Labor Act (EMTALA) for an inappropriate
“transfer.” 

Instead, these hospitals hold the patients
in their EDs or, alternatively, admit the
patients to their own psychiatric depart-
ments. If they fail to admit such a patient,
then they may be called upon to justify their
lack of capacity or capability to treat that
patient—even though the patient was to have
been admitted by the community portal to
another facility. The ED then backs up with
patients needing mental health services it
cannot provide. Law enforcement officers—
instead of patrolling for criminals—remain
in the ED ostensibly “protecting” patients
awaiting higher acuity placement. The few
psychiatrists on staff work around the clock,
sacrificing, among other things, quality of
life. In time, they often end up resigning their
staff privileges at the hospital, leaving the
hospital with few or no on-call physicians
and with additional EMTALA concerns.

As a result, these hospitals may be forced
to close some of their limited psychiatric
services and bring in locum tenens psychia-
trists to cover what services are left. Could
this truly be what lawmakers and agency offi-
cials had in mind when crafting EMTALA—
overcrowded EDs, fewer services and
increased expense? How can this be good for
patients? 

As Dr. Gawande might say—we can and
should be doing Better. �

FEEZOR, THE CHAIR OF THE
HEALTH LAW SECTION OF THE
NCBA, IS GENERAL COUNSEL AT
NEW HANOVER HEALTH NETWORK
IN WILMINGTON. 

Nominate a Colleague for the 
Distinguished Service Award

The Health Law Section is currently accepting nominations for a
Distinguished Service Award to be given to an attorney who has provided
exemplary service within the Health Law Bar. If you would like to nomi-
nate an attorney for this award, please see pages 10 and 11 for the nomi-
nation form. �
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The President’s Report
I am honored and

privileged to have been
elected to serve as the
President of the North
Carolina Society of
Healthcare Attorneys
(the Society) for 2008.
As some of you may
know, I am an associate

counsel for Blue Cross
and Blue Shield of North Carolina (BCB-
SNC), located in Durham, where I focus on
litigation as well as directing BCBSNC’s
efforts to detect, investigate, and prevent
healthcare fraud and abuse. 

While I am excited to lead the Society’s
efforts this year, I believe it is important to
note that my excitement is shared by all of
the Society’s 2008 Officers and Directors:
Vice President Ken Burgess, Past President
Chuck Hollowell, Secretary/Treasurer Pamela

Robertson, and Directors William Shenton,
Michael Hubbard, Jennifer Markham,
Linwood Jones, Brian Klemm, Claire Moritz,
and Melanie Phelps, and new Directors
Joseph Kahn, Marcus Hewitt, William
Stewart, Marie Moseley, and Ross Sallade. 

As you can see, the Board is comprised of
attorneys in private practice in both large and
small firms, as well as attorneys who serve as
in-house counsel for private companies, hos-
pitals, healthcare facilities, and professional
associations. Clearly, this year’s Board brings
a diverse background that will serve the
Society well.

In 2007, under the leadership of Chuck
Hollowell and the 2007 Board, the Society
accomplished a great deal, including revised
bylaws, mini-seminars on EMTALA and
pandemic flu, and a successful Annual
Meeting. However, we do not intend to rest
on our laurels, and this year’s Board is eager

to build on our 2007 successes and continue
the Society’s rich tradition of providing high-
quality opportunities for our members to
come together to learn about timely topics
and connect with fellow practitioners. 

This year will be another exciting year for
the Society. In January 2008, the Society and
the Health Law Section of the North
Carolina Bar Association will be hosting the
2008 Health Law Primer; the Board will be
looking for new opportunities to engage our
membership; and, of course, planning is
already underway for the 2008 Annual
Meeting.

Please remember that this is your Society.
Do not hesitate to contact me or any other
member of our Board if you have any ideas
for the Society or if you have an interest in
being more active in the Society in 2008. My
e-mail address is louis.patalano@bcbsnc.com. I
look forward to a great 2008! �

Lou Patalano

N.C. Society of 
Healthcare Attorneys 2007-08

PRESIDENT:
Louis Patalano

VICE-PRESIDENT:
Kenneth Burgess

SECRETARY/TREASURER:
Pamela Robertson

IMMEDIATE PAST-PRESIDENT:
Chuck Hollowell

BOARD OF DIRECTORS:
Marcus Hewitt
Michael Hubbard
Linwood Jones
Joseph Kahn
Brian Klemm
Jennifer Markham
Marie Moseley
Claire Moritz
Melanie Phelps
Ross Sallade
William Shenton
William Stewart
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Laws from page 1

the withholding of life-prolonging care in the
absence of a living will (N.C.G.S. § 90-322).
HB 634 also authorizes a new portable
advance directive called a Medical Order for
Scope of Treatment (“MOST”).

House Bill 634, as enacted:
�Replaces the term “extraordinary means”

with the term “life-prolonging measures,”
which it defines as medical procedures or
interventions that serve only to postpone arti-
ficially the moment of death by supplanting,
restoring or sustaining a vital life function.
N.C.G.S. § 90-320(a). The term specifically
includes mechanical ventilation, dialysis,
antibiotics, artificial nutrition and hydration,
and “similar forms of treatment.” N.C.G.S. §
32A-16(4). Comfort measures are not includ-
ed in this term. 
�Replaces the terms “persistent vegetative

state” and “terminal and incurable condition”
as the triggers defining when life-prolonging
measures may be withheld under a living will.
The new triggers are: 1) an incurable or irre-
versible condition that will result in death
within a relatively short period of time; 2) the
patient is unconscious and it appears to a high
degree of medical certainty that the patient
will not regain consciousness; or 3) the patient
has advanced dementia or other substantial
loss of cognitive ability and it appears to a high
degree of medical certainty that the condition
is not reversible. The maker of the living will
can select any or all of these conditions as trig-
gering the withholding of life-prolonging
measures. N.C.G.S. §§ 90-321(b) and (c).
�Allows the maker of a living will to state

that health care providers shall withhold or
withdraw life-prolonging measures when the
trigger conditions are present or may withhold
such care in those situations. N.C.G.S. § 90-
321(b).
�Allows the maker of a living will who has

appointed an agent under a health care power
of attorney either to direct that agent to follow
the living will or to authorize the agent to over-
ride the living will instructions. N.C.G.S. §
90-321(d1).
�Includes a revised living will form reflect-

ing the changes described herein and provid-
ing patients additional choices regarding the
types of life-prolonging measures that they will
receive. (Although these additional choices
promote patient choice, they also have the
potential to increase confusion and result in
patients selecting mutually inconsistent choic-

es. Patients will need additional guidance with
the new forms.) N.C.G.S. § 90-321(d1).
�Clarifies that health care providers who

rely upon a revoked living will (N.C.G.S. §
90-321(e)) or health care power of attorney
(N.C.G.S. § 32A-24(d)) are not liable absent
actual notice of the revocation. 
�Clarifies that paid facility employees may

not serve as witnesses for living wills
(N.C.G.S. § 90-321(c)(3)) or health care pow-
ers of attorney (N.C.G.S. § 32A-16(6)) but
does not preclude facility volunteers from
doing so. 
�Clarifies that paid facility employees may

serve as notaries for living wills (N.C.G.S. §
90-321(c)(4)) and health care powers of attor-
ney (N.C.G.S. § 32A-16(3)) but are not
required to do so.
�Continues the “conscience exception” for

health care providers but states that physicians
who refuse to honor an advance directive
based on their own conscience or the con-
science-based policies of the facility where the
patient is being treated must assist in the trans-
fer of the patient to a facility or physician who
will honor the directive. The new legislation
also allows a provider to refuse to honor an
advance directive if he or she has a good faith
belief that the document is not valid.
N.C.G.S. § 90-321(k).
�Clarifies that a guardian may not revoke a

valid living will or health care power of attor-
ney. N.C.G.S. § 90-321(e). The new law also
states that where a guardian is appointed, a
health care agent appointed pursuant to a valid
health care power of attorney retains her power
over those decisions covered by that document
unless a court suspends the agent’s powers, in
which case the court must state whether the
guardian is then required to act consistent with
the health care power of attorney or may devi-
ate from it. Providers may continue to rely
upon a valid health care power of attorney,
without liability, until they receive actual
notice of a revocation of the document by a
court. N.C.G.S. § 32A-22(a) and N.C.G.S. §
35A-1241(a)(3).
�Clarifies further who may give consent for

medical treatment where a patient lacks capac-
ity to make or communicate health care deci-
sions by listing individuals, in order of priori-
ty, who can make such decisions for the
patient.  N.C.G.S. § 90-21.13. This same list
is used later in the legislation to identify surro-
gates who can make decisions regarding the
withholding of life-prolonging measures in the

absence of a living will. N.C.G.S § 90-322 (b).
�Provides additional protections from civil

liability, criminal prosecution or professional
discipline for providers who act pursuant to a
living will or health care power of attorney,
unless the provider has actual knowledge of
the revocation of that document or has reason
to question its validity. N.C.G.S. §§ 90-321(e)
and (h) and N.C.G.S. § 32A-24.
�Allows providers to rely upon an oral or

written statement of counsel that an advance
directive executed in North Carolina or anoth-
er state is valid. N.C.G.S. § 90-321(h). The
law also stipulates that advance directives cre-
ated in other states are valid in North Carolina
if they are valid under the law of either this
state or the state where they were created.
N.C.G.S. § 90-321(l) and N.C.G.S. § 32A-
24(d)..
�Clarifies that living wills created before the

new law becomes effective are “grandfathered”
in, and thus remain valid without being
revised or recreated. N.C.G.S. § 90-321(i).

The New MOST Legislation:
�Creates the new Medical Order for Scope

of Treatment (“MOST”) form, which allows
patients to request, and doctors to order on a
standing basis, a range of treatments, or the
withholding of such treatments, including life-
prolonging care and less drastic care such as
antibiotics, among others. N.C.G.S. § 90-
21.17. A MOST form containing instructions
that are consistent with the patient’s previous-
ly executed living will or health care power of
attorney allows providers to immediately initi-
ate or withhold care covered by the documents
without further physician intervention since
the MOST form is a standing physician’s
order. 
�Provides that the MOST form must have

the consent of the patient or his representative,
the basis of which must be documented in the
medical record. The patient or the patient’s
representative is required to sign a completed
copy of the MOST form; however, where it is
not practical for a patient representative to sign
the original (e.g., where the patient representa-
tive lives in another state, and the discussion
about the options on the MOST form and the
provision of the representative’s consent occur
over the telephone), the patient representative
may be provided an electronic copy of the
completed form to sign and return. In such a

See LAWS page 5
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case, the signed copy of the form is to be
included in the patient’s medical record, and
the patient/patient representative signature
field on the original MOST form should indi-
cate “on file.” N.C.G.S. § 90-21.17(b).
�Designates information that must be

included on the MOST form, including infor-
mation about the patient, the licensed health
care professional completing the form, the des-
ignated health care choices of the patient, the
effective date of the form, and dates on which
the was reviewed, among other information.
N.C.G.S. § 90-21.17(c).
�Requires a statement warning patients

that a valid MOST form may, while the
MOST is in effect, suspend or supersede con-
flicting directions in a patient’s previously exe-

cuted living will, health care power of attorney
or other similar instrument. (This creates the
potential for confusion and will require careful
discussion with patients or their surrogates.)
N.C.G.S. § 90-21.17(c).
�Requires a statement that patients are not

required to have a MOST to receive medical
care. N.C.G.S. § 90-21.17(c).
�States that the MOST form should be a

universal, portable form similar to the univer-
sal Do Not Resuscitate form. N.C.G.S. § 90-
21.17(c).
�Requires that the Department of Health

and Human Services develop a standardized
MOST form, which is expected to be closely
based on one already developed by the N.C.
Medical Society and the NCBA. N.C.G.S. §

90-21.17(c).
�States that no provider may be found

civilly or criminally liable, or face professional
disciplinary action, for relying upon a valid
MOST form, absent actual knowledge of its
revocation or reasonable grounds to doubt its
validity. N.C.G.S. § 90-21.17(d). �

BURGESS IS A HEALTH CARE
ATTORNEY IN THE RALEIGH OFFICE
OF POYNER & SPRUILL LLP.

Rescission of Health Insurance
USA Today, “Sicko” and the Law

BY JERRY HARTZELL

My thesis is that when a consumer fills out
a health insurance application in good faith,
a health insurance policy is issued, and the
consumer reasonably believes she has health
insurance, then the insurance policy should
not be subject to retroactive cancellation,
even if the application contains inaccurate
information that the insurer regards as mate-
rial. I further suggest that insurer rescissions
under such circumstances often happen only
because they are not effectively opposed. 

Public Perception:
USA Today, Sicko
Rescission (retroactive cancellation) of

health insurance policies appears to be a sig-
nificant issue in healthcare, judging from the
attention the subject has received in the
media. On Jan. 29, 2007, the lead story in
USA Today was titled “People Left Holding
Bag When Policies Revoked.” The article fea-
tured the stories of three individuals whose
policies were rescinded when the insurer
engaged in close analysis of application infor-
mation after a claim had been presented. The
resulting retroactive cancellation was “the
most devastating thing that’s ever happened
to us,” according to one of the consumers.

Michael Moore’s “Sicko” begins with
examples of what is wrong, in his opinion,
with the American healthcare system.
Roughly 20 minutes into the movie, we are
presented with an interview of a former
employee of a health insurance company who
describes his old job: going through policy
applications after claims have been filed to
identify bases on which coverage can be can-
celled retroactively. The insurer is not identi-
fied, but the scene leaves the impression that
health insurers are disingenuous nit-pickers,
searching for ways to deny consumers the
security they thought they had obtained. 

On June 17, 2007, “Good Morning
America” featured Diane Sawyer and a
reporter addressing rescission, which they
defined as “a controversial practice where
insurance companies retroactively cancel the
policy, often after you’re trying to make a
claim.” Money Magazine’s Feb. 13, 2007,
issue also included a story about rescission,
titled “The Neutron Bomb of Health
Insurance.”

A North Carolina Story: 
Jane Doe of Cary
All of this background information brings

me to the story of my client, a real person
presented under a fake name. Jane Doe is 51
years old, holds a degree in toxicology from
North Carolina State University, is a regis-
tered nurse, and works in medical research.
In 2005, Jane and her family were dismayed
by the rising premiums for the health insur-
ance offered by Jane’s employer. Jane decided
to obtain health insurance from an out-of-
state insurer. One of the questions on the pol-
icy application inquired whether Jane had
ever had any “condition of the breast.” It
turned out that Jane had, in fact, been told a
year earlier that she had “microcalcifications
of the [left] breast (disorganized).” She was
told no treatment was required and that this
condition was not indicative of future prob-
lems. Jane forgot about the statement when
she filled out the application for health insur-
ance.

Subsequent to Jane obtaining coverage,
she was diagnosed with cancer and under-
went a mastectomy procedure. After the
insurer was presented with bills for Jane’s
mastectomy and follow-up treatment, the
insurer reviewed Jane’s prior medical records.
It found the reference to microcalcifications

Laws from page 4

See HEALTH INSURANCE page 6
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Health Insurance from page 5

and sent Jane a letter stating that her health
insurance policy was being rescinded for mis-
information on the application.

During appeals to the insurer, we present-
ed affidavits from both Jane and her treating
physician that the calcifications should not be
regarded as a “condition of the breast.” We
pointed out that there was no relation
between the calcifications (noted in the left
breast) and the cancer (found in the right
breast). Our arguments were initially reject-
ed. On a second stage internal appeal, the
insurer reversed course and reinstated Jane’s
coverage.

The insurer’s rescission of the coverage
could have been financially catastrophic for
Jane and her family. Jane and her family
lacked the financial wherewithal to pay for
the surgery and follow-up treatment, particu-
larly at the rates applied to patients who lack
insurance. Moreover, cancellation of the pol-
icy by the insurer meant that Jane could not
obtain insurance coverage from other sources
due to the pre-existing condition exclusion.
Even though the hospital and cancer treat-
ment center were supportive, and had not
pressed for payment, the bills remained out-
standing. 

The insurer’s decision to retract its rescis-
sion was welcome news. We attributed the
retraction to our plainly stated intent to pro-
ceed with litigation, to a poorly worded
application, and to support from Jane’s doc-
tor, who said that the microcalcifications
were no more a “condition” of the breast than
a freckle was a condition of the skin.

The Application Process
Health care is complicated. A consumer

applying for insurance coverage should know
whether she has recently had major surgery,
or whether she has been diagnosed with a
condition that is significantly life-altering or
life-threatening. Beyond that, however, peo-
ple may or may not remember everything
their doctors have told them. Conditions for
which a consumer is not currently receiving
care, and which are not serious, are not likely
to make a lasting impression.

North Carolina law does not require
unique facts, such as those of Jane’s case, to
overcome a health insurer’s efforts to rescind
coverage. If “the insured is justifiably igno-
rant of the untrue answers, has no actual or
implied knowledge thereof, and has been

guilty of no bad faith or fraud,” then rescis-
sion is not warranted. Jones v. Home
Security Life Insurance Co., 254 N.C. 407,
413, 119 S.E.2d 215, 219-20 (1961) (quot-
ing and endorsing rule concerning effect of
false information inserted into a life insur-
ance application by an agent).

Moreover, there is no reason that policy
applications, like policies themselves, should
not be construed against the insurer. This is a
form of the general rule that “any ambiguity
in the meaning of a particular provision will
be resolved in favor of the insured and against
the insurance company.” Maddox v. Colonial
Life and Accident Insurance Co., 303 N.C.
648, 650, 280 S.E.2d 907, 908 (1981).

Promising Results 
California Blue Cross reportedly has set-

tled a class action dealing with health insur-
ance rescissions, according to the May 13,
2007, issue of USA Today and a series of arti-
cles in the Los Angeles Times. This develop-
ment is a hopeful sign. North Carolina has
law that may support a similar, or more pro-
consumer, result. Pearce v. American
Defender Life Insurance Co., 316 N.C. 461,
343 S.E.2d 174 (1986) concerned a life
insurer that made representations about cov-
erage that were more expansive than the pol-
icy itself provided. Claims based on waiver
and estoppel were repeatedly rejected, but the
North Carolina Supreme Court ultimately
decided that the insurer’s mischaracterization
of policy terms, even though innocent,
should be remedied as an unfair trade prac-
tice. If insurer behavior with respect to rescis-
sion exceeds the bounds of what is fair, such
behavior may be subject to the same remedy.

Over time, the law tends to conform itself
to social expectations grounded in vaguely
defined, but nonetheless real, notions of fair-
ness and reasonableness. I suggest that socie-
tal expectations will not condone health
insurers’ after-the-fact nit-picking over appli-
cations. If the consumer has a good-faith and
reasonable basis for the answers that he or she
provides on an application, then the insurer
should not, under North Carolina law, be
permitted to rescind the consumer’s policy
after a claim has been filed. 

A Plea for Advocacy 
If our healthcare system is going to work

as intended, innocent mistakes on health

insurance applications should not be permit-
ted to defeat coverage. Consumers need to
fight health insurance rescissions, and lawyers
need to help them. It is not just the con-
sumers’ money that is at risk; healthcare
providers are also at risk of not getting paid
when health insurance is rescinded. 

Consumers in Jane Doe’s situation are
rarely going to be in a position to pay an
hourly fee for a lawyer, just as such con-
sumers are rarely in a position to pay
$100,000 hospital bills. When health prob-
lems strike a family, financial problems
abound. Consumers who have been paying
for health insurance coverage generally will
not be below the poverty level, and, therefore,
will not typically be eligible for assistance
from Legal Aid. Contingency fee arrange-
ments will require the concurrence of health-
care providers, because the money in contro-
versy is money to be paid to providers.

Healthcare providers and consumer
lawyers need to work together in combating
unfair health insurance rescissions. If rescis-
sions are as substantial a problem as media
reports suggest, occasional pro bono repre-
sentation of insureds will not provide a suffi-
ciently effective means through which rescis-
sions can be challenged. And if lawyers are to
take these cases, providers will need to be
willing to let lawyers get paid out of the
recovery. �

HARTZELL IS A PRINCIPAL IN THE
FIRM OF HARTZELL & WHITEMAN,
LLP, LOCATED IN RALEIGH.

Health Law Primer
Friday, Jan. 18, 2008
N.C. Bar Center, Cary
CLE Credit: 6.5 hours

For more information:
www.ncbar.org/cle

Save the Date
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Case Law Update
BY WILLIAM W. STEWART JR.

North Carolina 
Court of Appeals
Thornton v. F.J. Cherry Hospital, et al.,

___ N.C. App. ___, 644 S.E.2d 369, No.
COA06-1096 (May 15, 2007)

FACTS: A patient (Plaintiff ) at F.J.
Cherry Hospital, a state hospital, brought an
action against the Hospital and State
Department of Health and Human Services
(Defendants) under the Tort Claims Act,
alleging that the Defendants breached the
standard of care. The Industrial Commission
denied the claim and the patient appealed.

On May 16, 2000, Plaintiff was involun-
tarily committed to the Defendant Hospital
after he inflicted multiple lacerations upon
himself with a box cutter. At the Hospital,
Plaintiff engaged in disruptive behavior,
including threatening to inflict further harm
upon himself, threatening to harm hospital
property, and engaging in verbal altercations
with other patients. Plaintiff ’s disruptive
behaviors coincided with his efforts to obtain
narcotics from Hospital staff. On May 17,
2000, Plaintiff alleged that he was involved in
a physical altercation with other patients.
Plaintiff presented no witnesses of the alleged
attack. That same day, Plaintiff was diag-
nosed with a broken left tibia.

ANALYSIS: In a 2-1 opinion, the Court
of Appeals (the Court) affirmed the
Industrial Commission’s decision. The Court
ruled that competent evidence supported the
Commission’s finding that no physical con-
frontation or physical threats occurred. The
majority also found that the Commission
properly concluded the following: “(1)
[P]laintiff failed to prove the Hospital had
notice of the alleged threats; (2) [P]laintiff
presented no evidence of negligent conduct
by any employee; (3) [P]laintiff failed to
show the level of care the Hospital owed to
him; and (4) [P]laintiff ’s claim was barred by
contributory negligence.” Thornton v. F.J.
Cherry Hospital, ___ N.C. App. ___, 644
S.E.2d 369, 377 (2007).  In making its deter-
mination, the Court stated that a hospital
owes a duty to its patients “to exercise reason-
able or ordinary care to maintain, in a reason-
ably safe condition, that part of the hospital
designed for the patients’ use.” 644 S.E.2d at

374. This duty entails warning the patient of
hidden unsafe conditions of which the hospi-
tal has notice and the discovery of unsafe
conditions by reasonable inspection.

The dissent ruled that the Defendant
Hospital owed a duty of care to Plaintiff to
take reasonable precautions to protect
Plaintiff from causing harm to himself. The
dissent stated that Defendant Hospital
breached this duty. The dissent reasoned that
a patient involuntarily committed cannot be
considered an invitee, such that a duty
extends to protecting a patient from harming
himself if such action is foreseeable. The dis-
sent also ruled that Plaintiff ’s claim is not
barred by contributory negligence because
the reasonable person standard should not be
applied to an individual who has been invol-
untarily committed to a psychiatric hospital
due to mental illness.

O’Mara v. Wake Forest University Health
Sciences, et al., ___ N.C. App. ___, 646
S.E.2d 400, No. COA06-1067 (July 3,
2007) 

FACTS: A child, by and through guardian
ad litem, and mother (collectively Plaintiffs)
filed a medical malpractice complaint against
a hospital and its medical residency program
(Defendants) that alleged child’s oxygen dep-
rivation during birth was the cause of his pro-
found disabilities. Plaintiffs alleged that the
child’s injury could have been prevented if
Defendants had properly responded to cer-
tain indications of fetal distress during birth.
Evidence was introduced that certain risk fac-
tors were present before birth, including (1)
failure to obtain prenatal care until the moth-
er was seven months pregnant, (2) the moth-
er’s exposure to second-hand smoke in her
house; and (3) the fact that the mother was
anemic when she first came to the clinic. The
parties agreed that there were indications of
fetal distress during the last half-hour before
the child’s birth. The parties disputed the
effect of the drug pitocin upon the birth and
the interpretation of the fetal heart monitor
strip.

The jury returned a verdict finding
Defendants not responsible for the child’s
cerebral palsy and other disabilities. Upon

this verdict, the trial court ordered Plaintiffs
to pay $181,592.50 in costs. Plaintiffs
appealed to the Court of Appeals.

ANALYSIS: The Court of Appeals (the
Court) affirmed the jury’s verdict, but
reduced the award of costs to Defendants to
$22,595.33. The Court rejected Plaintiffs’
contention that the trial court erred by
excluding the testimony of one of their expert
witnesses, Dr. Berke. During his deposition,
Dr. Berke testified that he was applying a
national standard of care, and, for this reason,
the trial court excluded his testimony.
Because Plaintiffs failed to include Dr. Berke’s
deposition in the record on appeal, the Court
was unable to assess whether his testimony,
when viewed in its entirety, satisfied the stan-
dard of N.C.G.S. § 90-21.12 (2005). The
Court stated that the 12 pages from Dr.
Berke’s 100-page deposition that were includ-
ed in the record on appeal did not establish
that Dr. Berke had the requisite familiarity
with the local standard of care.

The Court also rejected Plaintiffs’ asser-
tion that the trial court erred in excluding tes-
timony by a defense witness, Nurse Dana
Morris, that in certain situations the failure to
discontinue the use of pitocin would consti-
tute a violation of the nursing standard of
care. The Court determined that Plaintiffs
failed to present expert testimony establish-
ing a standard of care for nurses. Because the
nursing standard was never established, there
was no foundation for Nurse Morris’ testimo-
ny regarding violations of the standard of
care.

Plaintiffs contended that they were not
required to present expert testimony to estab-
lish a standard of care because there was evi-
dence that the hospital’s policy governing the
administration of pitocin had been violated.
Plaintiffs requested a jury instruction to this
effect. The Court rejected this argument, and
reasoned that the hospital’s rules and policies
may reflect a standard that is above or below
what is generally considered by experts to be
the relevant standard. The Court reiterated
that proof of medical malpractice or devia-
tion from the standard of care requires a

See UPDATE page 8
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plaintiff first to establish a standard of care,
and Plaintiffs failed to do so in this case.

Plaintiffs also contended that the trial
court erred by excessively questioning a
physician witness. The Court found no error,
and stated that the trial court’s questions
focused upon the mechanics of difficult sci-
entific concepts, which were for the purpose
of clarifying testimony for the jury’s benefit. 

The Court reduced the award for costs to
Defendants. The Court held that charges for
expert witnesses’ testimony are not recover-
able where the expert witnesses were not
placed under subpoena. The Court also held
that travel expenses for Defendants’ employ-
ees and expenditures associated with obtain-
ing and displaying trial exhibits are not recov-
erable.

Hospice at Greensboro, Inc. d/b/a
Hospice and Palliative Care of Greensboro
and Hospice of the Piedmont, Inc. v. N.C.
Dep’t of Health and Human Services, ___
N.C. App. ___, 647 S.E.2d 651, No.
COA06-1204 (Aug. 7, 2007)

FACTS: Respondent-Intervenor Liberty
Home Care, L.L.C. (Liberty) appealed from
the final agency decision entered by the
North Carolina Department of Health and
Human Services (DHHS), Division of
Facility Services (DFS), in a contested case.
Petitioners Hospice at Greensboro, Inc. d/b/a
Hospice and Palliative Care of Greensboro
(HGI) and Hospice of the Piedmont, Inc.
(Piedmont) contested the Certificate of Need
Section’s (CON Section) issuance to Liberty
of a “No Review” letter, which authorized
Liberty to open a hospice office in
Greensboro without first obtaining a
Certificate of Need (CON). The final agency
decision granted summary judgment in favor
of HGI and Piedmont based upon DHHS’
conclusions that Liberty’s Greensboro hos-
pice office was a “new institutional health
service” for which Liberty was required to
obtain a CON and that HGI and Piedmont
were “substantially prejudiced” by the CON
Section’s issuance of the “No Review” letter.

By letter dated June 30, 2005, Liberty
requested to open a hospice branch office in
Guilford County without first obtaining a
CON. Liberty submitted documentation to
the CON Section that showed it was serving
one patient in Guilford County from its
existing, licensed hospice in Fayetteville. The
CON Section had previously notified Liberty

that a current service area included any coun-
ty in which at least one patient was being
served from an existing, licensed hospice. On
July 7, 2005, the CON Section advised
Liberty that its proposed opening of one
branch hospice office in Guilford County
would not require a CON based upon the
facts represented by Liberty.

On July 15, 2005, based upon the CON
Section’s “No Review Letter,” Liberty applied
for a license from DHHS License and
Certification Section to operate a “branch
office” in Guilford County, which the
Section granted. The license was to be effec-
tive from July 19, 2005, through Dec. 31,
2005.

On Aug. 5, 2005, HGI and Piedmont
filed a petition for contested case hearing,
challenging the CON Section’s decision to
approve Liberty’s request for a “No Review”
letter and the decision of the License and
Certification Section to issue a license to
Liberty for the Guilford County hospice
office. The Administrative Law Judge granted
HGI’s and Piedmont’s motion for summary
judgment on Jan. 25, 2006. On June 12,
2006, DHHS entered a final agency decision
that adopted most of the Administrative Law
Judge’s findings and granted HGI’s and
Piedmont’s motion for summary judgment.
Liberty appealed the final agency decision to
the Court of Appeals. 

ANALYSIS: The North Carolina Court of
Appeals (the Court) affirmed DHHS’ final
agency decision. The Court addressed three
issues on appeal: (1) whether the “No
Review” letter is an “exemption” within the
meaning of N.C.G.S. § 131E-188 (2005)
such that Liberty may appeal the final agency
decision directly to the Court of Appeals; (2)
whether Liberty established a “new institu-
tional health service” in Guilford County for
which it was required to obtain a CON; and
(3) whether HGI and Piedmont have to show
“substantial prejudice” resulting from the
CON Section’s actions.

The Court held that the CON Section’s
issuance of a “No Review” letter constitutes
the issuance of an “exemption” under
N.C.G.S. § 131E-188, and thus confers
jurisdiction upon the Court to hear Liberty’s
appeal. The Court applied the plain meaning
of the term “exempt,” which means to be
“free from an obligation or liability to which
others are subject.” 647 S.E.2d at 656. The
Court ruled that the CON Section released

Liberty from the obligation to obtain a CON
for its Guilford County hospice office, and
such activity constitutes an exemption within
that plain meaning.  

With regard to the second issue before the
Court, Liberty contended that it was not
required to obtain a CON before opening the
Guilford County office because the office (1)
is located within the “service area” of its exist-
ing Fayetteville hospice and (2) is a “branch
office” of the Fayetteville hospice. Analyzing
In re Total Care, the Court held that an
existing hospice care provider must obtain a
CON before opening an office outside its
service area. In re Total Care, 99 N.C. App.
517, 393 S.E.2d 338 (1990) (finding that an
existing home health agency’s opening of a
branch office within its current service area is
not the establishment of a new health service
facility requiring a CON). Conversely, the
Court held that the opening of a branch
office within the provider’s current service
area does not require a CON under Chapter
131E, as it existed in July 2005. The Court
noted that the North Carolina General
Statutes define a hospice’s service area as the
county in which it is located. Liberty’s hos-
pice is located in Fayetteville, which is in
Cumberland County. Because Liberty’s pro-
posal was to open a hospice office in
Greensboro, which is located outside of its
existing hospice’s service area, Liberty was
required to obtain a CON.

The Court next rejected Liberty’s asser-
tion that summary judgment should have
been granted in its favor because HGI and
Piedmont failed to allege and demonstrate
that the CON Section substantially preju-
diced their rights. The Court held that “the
issuance of a ‘No Review’ letter, which results
in the establishment of a “new institutional
health service” without a prior determination
of need, substantially prejudices a licensed,
pre-existing competing health service
provider as a matter of law.” 647 S.E.2d at
661. 

Hospice & Palliative Care Charlotte
Region d/b/a Hospice at Charlotte v. N.C.
Dep’t of Health and Human Services, ___
N.C. App. ___, 648 S.E.2d 284, No.
COA06-1484 (Aug. 7, 2007)

FACTS: Respondent-Intervenor
Community Home Care of Johnston
County, Inc. (Community) is a hospice care
provider that appealed from a final agency
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decision of the State’s Department of Health
and Human Services (DHHS), Division of
Facility Services (DFS), in a contested case.
Petitioner Hospice & Palliative Care
Charlotte Region (HPC) initiated a contest-
ed case to challenge the Certificate of Need
Section’s (CON Section) issuance of a July
20, 2005 “No Review” letter to Community,
which determined that Community’s propos-
al to open a hospice office in Mecklenburg
County was not for a new “institutional
health service” that required a CON.
Hospice & Palliative Care v. N.C. Dep’t of
Health and Human Services, ___ N.C. App.
___, 648 S.E.2d 284, 285 (2007). Based
upon the No Review letter, Community sub-
mitted a licensure application to the DHHS
Licensure and Certification Section, and the
Section issued a license to Community on
July 25, 2005. Community thereafter began
operating its hospice office in Mecklenburg
County. In granting summary judgment in
favor of HPC, the final agency decision con-
cluded that Community’s hospice office was
a “new institutional health service” for which
Community was required to obtain a CON.
Community appealed the final agency deci-
sion.  

ANALYSIS: The North Carolina Court of
Appeals (the Court) affirmed DHHS’ final
agency decision that concluded Community’s
hospice office was a “new institutional health
service” for which Community was required
to obtain a CON. The Court resolved two
issues on appeal: (1) whether the Licensure
and Certification Section’s issuance of a
license for Community’s Mecklenburg
County hospice office, which then became
“fully operational,” mooted the contested
case, and (2) whether Community estab-
lished a “new institutional health service” in
Mecklenburg County for which it was
required to obtain a CON.

Regarding the first issue, Community
contended that the contested case filed by
HPC was moot. Community argued that the
CON Section has “no continuing oversight
of a project once the project is licensed and
operational.” 648 S.E.2d at 285-86. The
Court rejected the argument that a contested
case is always moot when the challenged
health service becomes “fully operational.”
The Court reasoned that such “an interpreta-
tion would accelerate the unlawful develop-
ment of new institutional health services,
encouraging health service providers to make
questionable projects ‘fully operational’
before an ‘affected party’ has time to chal-

lenge the action.” 648 S.E.2d at 287. 
Regarding the second issue, Community

argued that it was not required to obtain a
CON because its Mecklenburg hospice office
is a “branch office” of its Johnston County
hospice. Community contended that, before
Dec. 31, 2005, a CON was not required to
open a branch hospice office, even if the
branch office was located outside the parent
hospice’s service area. The Court disagreed,
and relied upon its concurrent opinion in
Hospice at Greensboro, Inc. v. N.C. Dep’t of
Health & Human Servs., ___ N.C. App.
___, 647 S.E.2d 651, 661 (2007), for the
authority that “an existing institutional
health service must obtain a new CON to
open a ‘branch office’ outside its service
area.” 648 S.E.2d at 288.  

Smith v. Serro, ___ N.C. App. ___, 648
S.E.2d 566, No. COA06-1427 (Aug. 21,
2007)

FACTS: On April 22, 2002, Plaintiff
Phillip Smith (Plaintiff ) suffered brain dam-
age as a result of bleeding in his brain. On
May 16, 2002, Plaintiff was admitted to the
Bryant T. Aldridge Rehabilitation Center
(the Center), where he received inpatient
services under Dr. Robert John Serro’s care.
On June 27, 2002, Dr. Serro discharged
Plaintiff from the Center’s inpatient services
to a retirement home. Plaintiff took part in
the Center’s Bridge Program, an outpatient
rehabilitation program. Plaintiff continued to
receive treatment from Dr. Serro as part of his
participation in the Bridge Program. On July
11, 2002, Plaintiff fell and fractured his hip
while participating in a bowling outing
organized by the Bridge Program. On July
11, 2005, Plaintiff filed suit against Dr. Serro,
Carolina Rehabilitation, and Nash Health
Care Systems. Plaintiff alleged negligence,
and stated that he reasonably expected Dr.
Eduardo Marsigli to qualify as an expert wit-
ness in the case. On Nov. 28, 2005, Carolina
Rehabilitation, joined by Dr. Serro, moved
for dismissal and for summary judgment,
upon the grounds that Plaintiff failed to file
within the applicable statute of limitations,
and, in the alternative, that Plaintiff failed to
identify a qualifying expert to testify as to the
standard of care. The trial court dismissed the
action, finding that “Dr. Marsigli is and was
not reasonably expected to qualify as an
expert witness….” Smith v. Serro, ___ N.C.
App. ___, 648 S.E.2d 566, 567 (2007).
Plaintiff appealed from that order.

ANALYSIS: The North Carolina Court of

Appeals (the Court) affirmed the trial court’s
dismissal of the action. The Court ruled that
Plaintiff could not reasonably have expected
Dr. Marsigli to qualify as an expert under
N.C.G.S. § 8C-1, Rule 702. Plaintiff assert-
ed that Dr. Marsigli was experienced as an
orthopedic surgeon, which the Court noted
is not the same specialty as Dr. Serro’s special-
ty of physical medicine and rehabilitation.
The Court stated that, “[e]ven if Dr. Marsigli
is ‘familiar with the standard of care,’ as he
claims to be, familiarity is not the same as ‘the
active clinical practice of the same specialty or
a similar specialty which includes within its
specialty the performance of the procedure
that is the subject of the complaint….’” 648
S.E.2d at 569 (quoting N.C.G.S. § 8C-1,
Rule 702(b)(2)a (2005)).

The Court also rejected Plaintiff ’s con-
tention that the trial court erred in dismissing
the complaint in its entirety due to the fact
that Plaintiff also alleged common law negli-
gence. Plaintiff contended that preventing
him from participating in the bowling outing
did not require “specialized knowledge or
skill.” Id. The Court found this assertion to
be clearly without merit, and stated that reha-
bilitative outings constitute part of treatment
and determining whether a patient should
participate “is precisely the kind of profes-
sional judgment to which [N.C.G.S.] § 90-
21.11 applies.” Id. �

STEWART IS A MEMBER OF THE
HEALTH CARE TEAM IN THE
RESEARCH TRIANGLE PARK OFFICE
OF KENNEDY COVINGTON LOBDELL
& HICKMAN, L.L.P.



10 NOVEMBER 2007

North Carolina Bar Association
Health Law Section

Distinguished Service Award 2007-08

Confidential Nomination Form

NAME OF NOMINEE: _____________________________________________________________

EMPLOYER/POSITION:_____________________________________________________________

NOMINEE CONTACT INFORMATION: _______________________________________________

Address: _________________________________________________________________________

Phone Number: _________________ Fax Number: _____________

E-mail Address: ___________________

Below, please provide information on achievements of the Nominee in health law. You may attach 
an additional sheet, if necessary. Resume, CVs or other biographical materials are appreciated but
not required. Nominations will be accepted for current NCBA Health Law Section members.

Briefly describe why you think this nominee deserves this recognition.

Involvement in the Health Law Section:

Professional Accomplishments:

Civic and Community Involvement:



PROGNOSIS   11   

Volunteer and Pro Bono Service:

Other:

Nominated by: ______________________________________________________
please print

Address: _________________________________________________________________________

Phone Number: _________________ Fax Number: _____________ E-mail: ___________________

May we disclose your name to the nominee? YES � NO �

Nominator Signature: ____________________________________________ Date: _________________

SUBMIT NOMINATIONS TO: North Carolina Bar Association, Health Law Section
c/o Lynda B. Imhoff, Asst. Director of Sections & Divisions
P.O. Box 3688, Cary, NC  27519
Phone No.: (919) 657-1562 or (800) 662-7407
Fax No.: (919) 677-0761 E-mail: limhoff@ncbar.org

**NOMINATION MUST BE RECEIVED**
BY NORTH CAROLINA BAR ASSOCIATION
HEALTH LAW SECTION BY March 15, 2008



NORTH CAROLINA BAR CENTER

PO Box 3688
Cary, NC 27519-3688

NCBA Health Law Section
We Are Still Here and Waiting for You!

Renew your membership today. If you are a member, the Health Law Section needs and appreciates your participation. If you know
of friends, colleagues and other counsel who would benefit from membership, why not invite them to join? Section Membership Dues
are just $40. Here’s just a part of what we offer:

�Prognosis—our preeminent newsletter;
�Networking Opportunities with other Health Lawyers;
�Educational Opportunities;
�Member Discounts on CLEs;
�Monitor and Comment on legislation affecting healthcare
�Liaison with Medical Society
�Pro Bono/Civic Opportunities; and
�So MUCH More!

If you represent health care entities, and you are not a member, the time to join is now! 
Contact us at 1-800-662-7407 or sign up at www.ncbar.org.


